United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


United States Court of Appea 
For the 
District of Columbia Circuit 


“LED may 23 1960 


Sphere” 
CLERK 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


Ghited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,669 


HALORO, INC., 
Appellant, 


OWENS-CORNING FIBERGLAS CORPORATION, 


Appellee. 
258 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


a 


CONDER C. HENRY 


338 Munsey Building 
Washington 4, D. C. 


Attorney for Appellant 
Of Counsel: 


John J. Finnegan, Jr. 
728 Market Street 
Camden, N. J. 


Washington, D. C. ROBERT 1. THIEL 


(i) 


QUESTIONS PRESENTED 


1. Whether the discovery of a new use for spun glass for making 
a mop for spreading molten asphaltum constitutes invention in view of 
the state of the prior art? 


2. Whether appellee is an infringer? 
| 

3. Whether appellee is an inducer of infringement by selling and 
advertising a special spun glass yarn and advertising the same for mop 
making purposes merely because such yarn can be used in the manu- 
facture of spun glass textiles ? | 
| 
4. Whether the previous decision of this Court holding’ that there 


is no fraud in the case is res adjudicata for all purposes? | 


5. Assuming that the prior decision of this Court is not res 
adjudicata for all purposes, whether there is any statutory basis for 
invalidating the patent in suit on the ground of fraud in its procurement 
as distinguished from the admitted statutory authority for dis jmissal of 


a patent infringement suit on that ground? | 
\ | 


6. Whether any new and material facts were proved which war- 
ranted the Court below in destroying the statutory presumption of 
validity of the patent in suit and reversing Judge McLaughlin in the old 
action brought under Section 4915 R. S. in which he held the identical 


patent claims now in suit to involve invention? | 
| 


7. Whether evidence relating to the validity and infringement of 
| 
the patent in suit is inadmissible on the ground that such evidence bears 
dates or pertains to matters which occurred before the date of the 


patent ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 
Preliminary Statement 


I, The Lower Court Erred in aang that the 
Patent in Suit is Not Presumptively Valid 


A. The presumption of validity is 
strengthened because the prior art 
relied upon to establish invalidity is 
substantially the same as that consid- 
ered by the Patent Office and by the 
District Court in the old action brought 
under Section 4915 R.S. 


The presumption of validity is further 
strengthened because the lower court 
relied on nineteen references as estab- 
lishing invalidity of a simple invention 


The Lower Court Erred in Holding that the 

Claims of the Patent in Suit are Lacking in 
Invention on the Grounds that the Invention 

Covered thereby is Suggested by the Prior 

Art and Is Obvious in View of the Prior Art 
(Findings 25, 26, Conclusions 4, 7, 10) 


The Lower Court Erred in Holding and Finding 
That Discovery of the New Use of Well-Known 
Glass Yarns for Making a Mop for Spreading 
Molten Asphaltum Depends Upon Discovery of 
the Glass Itself or Discovery of the Physical 
And Chemical Properties of the Glass 


The Lower Court Erred in Finding and 
Concluding that the Patent in Suit is Invalid 
Because Patentability of the Claims Thereof is 
Predicated Upon the Mere Substitution of 
Material A : ‘ 0 ‘ 


The Lower Court Erred in Finding and Holding 
That the Inventors of the Invention in Suit Did 
Not Achieve Any Startling and Unexpected 
Result and that the Invention Possesses No 
Unexpected Advantages, and that for Such 
Reasons the Patent Is Invalid 3 


(iv) 


Lower and Hatz made a real discovery 


The invention in suit supplied a previous- 
ly existing unfilled need 


Lower and Hatz were successful in 
producing a spun glass mop for spreading 
asphaitum at high temperatures 


The invention in suit went into widespread 
use 


The patented spun glass mop possesses 
unexpected advantages and is more 
economical than the old cotton mop 


The law with respect to the validity of a 
patent for a discovery which: Fills a 
previously existing unfilled need, possesses 
unexpected advantages and economy, has 
met with commercial success and was 
promptly adopted by the public 


The confiscation and adoption by the appellee 
of appellant's invention attests its outstanding 
advantages 


The Lower Court Erred in Finding and Holding 
That the Necessary Setting for Making the 
Invention in Suit Did Not Exist at the Time 
Lower and Hatz Made the Same 


1. Finding 21 and Conclusion 5 Are 
Contrary to the Evidence 


It Was Error for the Lower Court to Find and 
Hold That the Presumption of Validity of the 
Patent in Suit Is Destroyed Because of So- 
Called New Facts Which the Court Found Were 
Not Before the District Court in the Old 4915 
Suit (Findings 6-17, 24, Conclusion 8 ) 


1. The "New Facts" found by the lower court 
are the Court's resons for again holding 
that there is fraud in the case 


The question of fraud is Res Adjudicata - 


Fraud can not constitute the basis for 
invalidating a patent by destroying its 
presumption of validity ° 7 


There were no new facts presented which 
were not before the District Court in the 
old 4915 suit 


The statement contained in finding 24 that 
evidence of the lubricating effect of Molten 
asphaitum on glass fibers was not before 
the District Court in the old 4915 suit con- 
stitutes error 


(v) 


The fact that Molten asphaltum acts as a 
lubricant on glass fibers is irrelevant to 
the question of validity or presumption of 
validity of the patent in suit ; 


It Was Error for the Lower Court to Hold that 
The Burden of Proof Establishing Invalidity of 
The Patent in Suit Has Been Met By Appellee 


It Was Error for the Lower Court to Hold the 
Patent in Suit Invalid 


It Was Error for the Lower Court to Hold that 
Acts Occurring Prior to the Grant of a Patent 
Are Not Relevant to the Question of Infringement 


In Connection With the Question of Validity, It 
Was Error for the Lower Court to Exclude 
Evidence Establishing that Appellee, through 
One of Its Employees, Filed an Application for 
Patent for the Invention in Suit . ‘ 


It Was Error for the Lower Court to Find that 
the Appellee Had Not Sold Any Roofing Mops 
Since the Date of the Patent in Suit - 


The Appellee Is a Direct Infringer 


It Was Error for the Lower Court to Find that 
The Appellee Manufactures and Sells Only Glass 
Material Which Was Developed and Marketed 
Prior to the Date of the Invention in Suit and 
That Such Material Is A Staple Article of 
Commerce in Substantial Commercial Use in the 
Manufacture of Textiles (Finding 31). 


A. Finding 31 contradicts Finding 21 and 
negatives Conclusion 5 . 


B. Appellee produced a special mop yarn for 
making roofing mops 


It Was Error for the Lower Court to Find that 
The Appellee Has Not Directly or Pen ORE, 
Infringed the Patent in Suit es 


It Was Error for the Lower Court to Hold that 
Under the Statute the Sale of A Staple Article or 
Commodity of Commerce Suitable for Substantial 
Noninfringing Use Is Never SHOES 
Infringement 


The law with respect to patent infringement 


(vi) 


It Was Error for the Lower Court to Hold 
That the Appellant Has Not Met the Burden 
Of Proof to Establish Infringement and 
Contributory Infringement of the Patent in 
Suit | : - : : 


The Claims Infringed 


The Refusal of the Trial Court to Amend Its 
Findings of Fact and Conclusions of Law in 
Accordance With Appellant's Request 
Constitutes Error i - 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


| 
JURISDICTIONAL STATEMENT | 


This appeal is from a judgment of the United States District Court 
for the District of Columbia, entered on remand from this Court on 
January 15, 1960 (JA 192), in favor of Owens-Corning Fiberglas 
Corporation, the defendant below, in an action for the infringement of 
United States Letters Patent No. 2,671,922 brought on the Amended 
Complaint of appellant against the appellee under 35 U.S.C, 281 
(JA 6). On March 18, 1960, Haloro, Inc., the plaintiff below, 
filed a Notice of Appeal (JA 220). The appellee in its answer (JA 16) 


2 


has for the purpose of this proceeding, waived any question of venue 
pursuant to Title 28, Sec. 1400(b) U.S.C. From the adverse decision 
of the Trial Court, this Court has jurisdiction under Title 28, U.S.C., 
Revised, Section 1291. 


STATEMENT OF THE CASE 


Claiming infringement, this suit was brought under the patent 
laws of the United States by the appellant, Haloro, Inc., against the 
appeliee, Owens-Corning Fiberglas Corporation, for infringing and 
contributorily infringing Letters Patent No. 2,671,922, granted March 
16, 1954, to appellant as assignee of Frank K. Lower and Thomas R. 
Hatz on an application filed by them on January 22, 1946, for a Spun 
Glass Roofing Mop (JA 249-252). The patent was granted as a result 
of Civil Action No. 1145-53 brought by appellant under Section 4915 
R.S. against the Commissioner of Patents in the Court below (PX 3). 
In that action, the lower court - McLaughlin, Judge - held that the 
patent claims now in suit are patentable and involve invention (JA 163-166). 


In the case at bar, the Trial Court - McGarraghy, Judge - entered 
a judgment for the appellee, dismissing the suit under the provisions of 
35 U.S.C. 282-1 on the ground of alleged fraud in the procurement of 
the patent (JA 46-172}, the alleged fraud consisting of what was said to 
be misrepresentations made to Judge McLaughlin in the old 4915 Suit, 
whereupon the present appellant appealed. Upon that appeal, No. 14, 730, 
the appellee, Owens-Corning, in its brief (p. 1), deprecating its de- 
fenses relating to validity and infringement, insisted that "The primary 


issue involved in this appeal is the defense of unenforceability of the 


Lower and Hatz patent in suit by reason of fraud and misrepresentation 
practiced on the District Court in the procurement of the Patent". This 
Court reversed the Trial Court on the question of fraud and remanded 
the case for further proceedings, Haloro v. Owens-Corning, 105 USPQ 
320; 266 F. 2d 918. 


| 

| 

! 

3 | 

| 
After remand, the Trial Court entered an order vacating its 

| 


previous judgment and set the case down for rehearing on the original 
record (JA 178). During such rehearing, counsel for appellant 
requested the Court to permit him to make of record evidence pertain - 
ing to the validity and infringement of the patent in suit which had been 
offered and excluded at the original trial, but the court denied the 

request and refused to either hear or consider said evidence (JA 179-183). 


As a result of the rehearing on remand, the Trial Court rendered 
a judgment holding the patent in suit invalid and not infringed in accord- 
ance with its findings of fact and conclusions of law (JA 183-192) 5 
Thirteen of the Trial Court's findings (Nos. 6-18) and one of its con- 
clusions (No. 8) support what appellee said was its "primary" defense 
of fraud on the previous appeal. In fact, findings 6-13, inclusive, are 
numbered the same and worded the same as the Court's previous find- 
ings (JA 173-177) which led to the first appeal. | 


All of the Trial Court's findings and the judgment flowing there- 
from resulted in the reversal of Judge McLaughlin's fudesn ant in the 
old 4915 suit, and the findings just referred to (6-18) have) the effect of 
reversing the previous judgment of this Court. 


Subsequent to the rehearing and judgment, viz, on January 22, 
1960, the appellant filed a motion under the provisions of Rule 43-c, 
F.R.C. P., requesting the Trial Court to make of record and report in 
full to this Court the evidence offered on behalf of the appellant and ex- 
cluded at the original trial (JA 199 ), but the Trial Court declined 
todo so(JA 220 ). The motion contains the evidence which was 
excluded. At the same time, the appellant filed a motion under Rule 
52-b, F.R.C.P., requesting the Court to amend its Findings of Fact 
and Conclusions of Law (JA192-199 )with like result (Jaz). 
Thereupon, the present appeal was filed. 


4 
STATEMENT OF POINTS 


1. The lower Court erred in holding that the patent in suit is not 


presumptively valid. Conclusion 8. 


2. The lower Court erred in holding the patent in suit invalid and 
the claims thereof lacking invention on the ground that the claimed in- 
vention is suggested by the prior art. Findings 25, 29, Conclusion 10. 


3. The lower Court erred in holding and finding that discovery of 
the new use of well-known glass yarns for making a mop for spreading 
molten asphaltum depended upon discovery of the glass itself or dis- 
covery of the physical or chemical properties of the glass. Findings 20, 
22, 23, Conclusions 3, 7. 


4. The lower Court erred in finding and concluding that the patent 
in suit is invalid because patentability of the claims thereof is predicated 


upon the mere substitution of material. Finding 18, Conclusion 10. 


5. The lower Court erred in finding and holding that the inventors 
of the invention in suit did not achieve any startling or unexpected result 
and that the invention possesses no unexpected advantages, and that for 
such reasons the patent is invalid. Findings 27, 28, Conclusions 2, 3, 
6, 10. 


6. The lower Court erred in finding and holding that the invention 
in suit was obvious in view of the state of the prior art. Finding 26, 
Conclusions 4, 6, 7, 10. 


7. The lower Court erred in finding and holding that the necessary 
setting for making the invention in suit did not exist at the time Lower 
and Hatz made the same. Finding 21, Conclusions 5, 10. 


8. It was error for the lower Court to find and hold that the 


presumption of validity of the patent in suit is destroyed because of so- 


called new facts which it was alleged were not before the District Court 
in the old 4915 suit, such alleged new facts consisted of finding fraud in 
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the case again and the fact that asphaltum acts as a lubricant on glass 


fibers. Findings 6-17, 24, Conclusion 8. 


9. It was error for the lower Court to find that the burden of 
establishing invalidity of the patent in suit has been met by the appellee. 
Conclusion 9. | 

| 
10. It was error for the lower Court to find the patent/in suit in- 
valid. Finding 29. 
| 
11. It was error for the lower Court to hold that acts attributable 
to defendants occurring prior to the grant of the patent in suit are not 


relevant to the question of infringement. Conclusion 11. | 


12. In connection with the question of validity, it was error for the 
lower Court to exclude evidence establishing that appellee, through one 
of its employees, filed an application for patent for the invention in suit 
(JA 161). | 


| 
13. It was error for the lower Court to find that the appellee had 
not sold any infringing mops since the date of the patent in suit. 


Finding 30. ! 


| 

14. It was error for the lower Court to find that the appellee manu- 
factures and sells only glass fiber material was was developed and 
marketed prior to the date of the invention in suit and that guch material 
is a staple article of commerce in substantial commercial use in the 
manufacture of textiles. Finding 31. | 


15. It was error for the lower Court to find that the appellee has 
not directly or contributorily infringed the patent in suit. Finding 32. 


16. It was error for the lower Court to hold that under the statute 

the sale of a staple article or commodity of commerce suitable for sub- 
| 

stantial noninfringing use is not contributory infringement. Conclusion 
12. | 
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17. It was error for the lower Court to hold that the appellant 
has not met the burden of proof to establish infringement of the patent 


in suit. Conclusion 14. 


18. The refusal of the Trial Court to adopt the appellant's Find- 
ings of Fact and Conclusions of Law constitutes error (JA 192-199, 220). 


19. The refusal of the Trial Court to comply with the provisions 
of Rule 43-c, F.R.C.P., to report in full to the Court of Appeals, upon 
request of plaintiff, the evidence offered by plaintiff and excluded by the 
Court during the trial of the case, constitutes error. (JA 199, 220). 


SUMMARY OF ARGUMENT 


The patent in|suit is for a roofing mop for spreading hot asphaltum. 


Its novelty lies in the discovery of a new use for spun glass. 


The invention was made in 1945, when the inventors revealed it to 
appellee. Almost immediately, the appellee confiscated the invention; 
produced a special glass yarn for making the mop; commenced adver- 
tising the mop and yarn on a national scale which has continued down to 
this day, and set up distributors for selling its mop yarn. Meantime, 


appellee tried to secure a patent for itself on the invention in suit. 


The patent sued upon was granted as a result of a civil action 
under Section 4915. R. S. After the patent was granted, this suit was 
brought. Four main tactics were employed to defeat it. They are: 

1. Secure dismissal of the suit on the ground of alleged 

fraud in the procurement of the patent; 


2. Prevent appellant from proving its case by excluding 
evidence showing the uncommendable infringing con- 
duct of appellee and statements by appellee against 
interest made prior to the date of the patent in suit; 


Substitute issues, and 
Misapply the law. 
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The case at bar has heretofore been before this Court on appeal, the 
appeal involving alleged fraud in the procurement of the patent in suit, 
which appellee stated in its brief was the "primary issue". | | The Court 
below has again made fraud the primary issue, as will appear. 


This Court reversed the decision of the lower Court on the ques- 
tion of fraud and remanded the case for further proceedings with 


respect to the issues of validity and infringement. 


A rehearing was granted. Upon rehearing, appellant requested 
permission to read relevant documentary evidence in the record relat- 
ing to the infringing conduct of appellee prior to the date of grant of the 
patent in suit as well as to the validity of the patent, which evidence 
was offered and excluded earlier during the trial. Permission was 
denied, and the Court refused to hear or consider such evidence. Sub- 
sequently, a motion was filed under Rule 43-c, F.R.C.P, that the Court 
report in full to this Court the excluded documentary evidence, all of 
which is incorporated in the motion and made a part of the joint appen- 
dix. The motion was denied. | 


We make the point that the statutory presumption of validity of 
the patent in suit is greatly strengthened because it was granted asa 
result of a suit under Section 4915 R. S. during which substantially the 
same prior art references now relied upon to invalidate the patent were 
considered. The Court below destroyed this presumption, finding 
(findings 6-17 and 24) that "new facts" had been proved which were not 
before Judge McLaughlin in the old 4915 suit. The so-called new facts 
are findings of fraud. They are the same reasons originally advanced 
by the Court for finding fraud. Indeed, findings 6-13, inclusive, are 
numbered the same and worded the same as the Court's previous find- 
ings. Thus, the Court in effect reverses the decision of this Court. We 
contend that the question of fraud is res res adjudicata. | 


Moreover, we contend that under 35 U.S.C. 282 fraud can be 


pleaded only to secure dismissal of the suit and that the lower Court 
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exceeded its authority by invalidating the patent in suit on the ground of 


fraud. Electro-Bleaching Co. v. P. Eng. Co., 8 F. 2d 890, aff'd 12 
F. 24511, cert. den. 475. Ct. 239, 273 U. S. 728. 


Twenty prioriart references were cited as showing that the inven- 
tion in suit is obvious and suggested by such art. The Court did not 
discuss any of them, but found that the invention was obvious without 
saying to whom the invention was obvious or when it became obvious. 
We are left completely in the dark as to what the Court had in mind, but 
say that the citation of so many references to meet a simple invention 
suggests that the Court did not have confidence in any of them. 


The Court below found that the patented mop did not possess any 
unexpected advantages or produce any startling result and by So doing 
ignored undisputed evidence by the wholesale. Much of such evidence 
are appellee's admissions to the contrary. For example, one of appel- 
lee's advertisements states that its new mop yarn is "The first mop 
yarn improvement in a generation of roofers(JA 217). Another states, 
in speaking of the patented mop, "It's new - It's better - It's different," (JA 221). 


We can explain many of the Court's findings only on the assumption 
that he had a fixed opinion that any documentary evidence bearing a date 
prior to the date of the patent in suit was not admissible to prove either 
the infringing conduct of appellee or to establish the validity of the patent, 
especially if such evidence was introduced by appellee for some other 
purpose. 


Much of appellee's evidence related to its patriotism by supplying 
the entire output of its several plants for war purposes during World 
War Il. The lower Court found from this evidence that the patent in suit 
is invalid because the necessary setting for making the invention did not 


exist prior to the war (1945); that the spun glass from which the patented 


mop was made had not been produced and was not commercially available 
at that time, and that if sufficient time had elapsed others would have 
made the invention. Here, again, the Court ignored all evidence to the 
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| 
contrary and particularly appellee's repeated admissions that glass 
yarns were not a "war baby," that over 380 different kinds of glass 


| 
yarns were available before the war. (JA 333). 


The lower Court also found that the Lower and Hatz invention con- 
sisted of the discovery of the lubricating qualities of molten asphaltum 
on glass and that such qualities were well-known at the time they made 
their invention. This is a substitution of an issue. Lower and Hatz 
never made any pretense that their invention consisted of anything other 
than the discovery of a new use for spun glass. They explained the 
remarkable success of their mop by stating that when the mop is in use, 
in their opinion the molten asphaltum acted as a lubricant between the 
glass strands and prevented their abraiding each other, but a scientific 
explanation of why an invention is successful does not constitute the 


invention. | 
| 

As to infringement, we contend that appellee is a direct infringer 
for selling a patented mop after the date of the patent, and is a con- 
tributory infringer as an inducer of infringement under 35 U. S.C. 271, 


sec. b and not under sec. c as the lower Court holds. | 


Finally, we contend that the excluded evidence should have been 


admitted pursuant to Jones v. Radio Corporation of America, 106 USPQ 


170, 131 F. Supp. 82, and International Radio Telegraph Co. v. Atlantic 
Communications Co., 290 F. 698, 703; that evidence of the filing of an 


application for patent by appellee for the invention in suit should have 
been admitted pursuant to Cover v. Chicago Eye Shield Co. f 111 F. 2d 
854, 859, and that our proposed findings of facts and conclusions of law, 
which are printed in the joint appendix, should have been accepted as 
conforming to the evidence and to the law governing the case. 
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ARGUMENT 
Preliminary Statement 


This appeal is limited to consideration of the questions of validity 


and infringement of the patent in suit. 


Appellant is acutely aware of the rule that the findings of facts 
will not be set aside unless clearly erroneous. Our effort will be to 
show that those findings referred to in this brief are erroneous. We 
contend that all of the material findings are not supported by the evi- 


dence or are contrary to the evidence, and that the lower Court was 


guided by inapplicable law. Considering the findings and conclusions 
in their entirety and the judgment of the Trial Court, it seems to us that 
the Trial Court: 


1. Refused to abide by the findings and decision of Judge 
McLaughiin in the old action brought under Section 4915 R. S., which 
held that the patent claims now in suit are patentable and involve inven- 
tion, as well as the decision of this Court on appeal holding that there 


is no fraud in the case; 


2. Declined to consider any evidence or testimony adduced or 
offered on behalf of appellant relating to the validity and infringement of 
the patent in suit where such evidence and testimony pertained to matters 


which occurred before the date of the patent grant; 


3. Was confused by appellee's use of the same terms with shift- 
ing meanings; and 


4. Totally misconceived the law governing (a) the admissibility of 
evidence of the kind referred to in the preceding paragraph, (b) patent 
infringement, and (c) the patentability of new uses of old products. 


From the beginning, appellee at all times showed great interest in 
Lower and Hatz’ invention (JA914 101-4) and as a dealer in an article of 
commerce was considerably less than cooperative with them in their 
early effort to obtain appellee's product. (JA 207). 
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It is not disputed that the inventors of the invention ih suit visited 
Eugene Morris, the representative of appellee in Philadelphia, Pa., 
during December, 1945, and revealed their invention to him (JA 91-94). 
Morris furnished them with some standard glass electrical tying cord 
of the type known as EC 5-8U for the purpose of making a mop and 
requested that they report the success of their tests to him, which they 
did(JA 119 ). Morris was keenly interested in the progress made 
on the mop and admitted that he visited Lower and Hatz in their place 
of business several times (JA 23). Shortly after their visit to 
Morris, viz, on January 22, 1946, Lower and Hatz filed their applica- 
tion for patent for the invention in suit, and almost immediately appel- 


lee commenced to play cat and mouse with them. 


Adverting to the excluded deposition testimony, the hostile witness 
Warren J. Rowley testified that he was an employee of appellee from 
July 1941 to November 1950; that in April 1946 - about three months 
after Lower and Hatz had disclosed their invention to Morris - he filed 
an application for patent for the invention in suit and assigned the same 
to appellee, and that in that year appellee set up distributors for the 
sole purpose of selling its new roofing mop yarn(JA 42 } which, 
according to Lower ,the appellee produced around the latter part of May 
or the first of June, 1946 (JA 30). Morris requested Lower and Hatz 
to make a mop out of the new mop yarn and submit the result of the test 
tohim (JA 29) and Morris admits that they did (JA 94). 

| 


During 1946, the appellee tried to put Lower and Hatz out of busi- 
ness by cutting off their supply of glass electrical tying cord, and they 
employed the law firm of Pepper, Bodine & Stokes to see what could be 
done about the matter. Under date of March 8, 1947, Carl G. Staelin, 
who is Secretary of appellee company and their patent attorney whose 
name appears on appellee's Rowley application mentioned above, ad- 
dressed a letter to Pepper, Bodine & Stokes expr essing regret 
at'the so-called misunderstanding and admitted that eppelant had produced 
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after the date of the Lower and Hatz invention a standard roofing mop 


yarn designed for roofing purposes (JA 207). 


Substantiating Hatz’ testimony that the new mop yarn was produced 


during the latter part of May or early June, 1946, the appellee com- 


menced to advertise its new mop yarn on a national scale, which adver- 
tising has continued down to this day (PX 13, JA 38 ). Some of 
such advertisements are as follows: 


1. 


"Roofers Enthusiastic About New Mop Material. 
Roofers call Fiberglas Mop Yarn one of the most 
important roofing application developments of recent 


Years * *", 


“Fiberglas Mop Yarn Can't Char or Burn.(JA 215). 
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"Fiberglas Mops are Easier to Use. (JA 218). 
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"Fiberglas Mop Yarn Saves Money. On-the-job 
durability runs, for comparison with mop yarns that 
can char or burn, show Fiberglas Mop Yarns lasting 
up to 15 times as long - in some cases more than 
that. ***, PIONEER, July, 1946. 


"Fiberglas Mop Yarn - the first mop yarn im- 
provement in a generation of roofers - is winning 
nationwide preference in the entire roofing industry. 
* * * And Fiberglas Mop Yarns last up to fifteen 
times longer than organic yarns that char and 
burn * * *,"" SHEET METAL WORKER, April, 1947. (JA 217). 


"Now you can get Fiberglas advantages in ready- 
made mops (names of manufacturers furnished on 
request) or in skeins for replacement. There's a 
size to fit your needs. Fiberglas Mop Yarns won't 
char, burn or rot - lasts up to 15 times longer than 
organic yarns * * *." SHEET METAL WORKER, 
Sept., 1347. (JA 219). 


"Get these 4 advantages with Fiberglas Mop 
Yarn. 1.° Can't char or burn, 2. Provides longer 
life, 3. Remains uniform longer, 4. Spreads 
smoothly and evenly * * *."" SHEET METAL WORKER, 
March, 1948.(JA 216). 
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5. "Fiberglas Mop Yarn. Spreads ‘hot stuff" evenly 
** *." SHEET METAL WORKER, June 1948. (JA 218). 


| 

The Staelin letter and the five advertisements just mentioned 
were excluded at the original trial (JA 34, 46). The Trial Court found 
(Finding 31, JA i189 ) that appellee made no special yarn for making 
mops, and held that evidence establishing the contrary would neither 
be admitted nor considered (JA 179-182). | 


It should be noted in this connection that Mr. Staelin's arguments 
made in the Rowley application file (JA 239) negatives every finding 
by the Trial Court with respect to the suggestiveness of the principal 
prior art references relied upon by appellee, or obviousness of the 


invention in suit. | 


Viewed retrospectively, it seems that Lower and Hatz were 
gullible in placing implicit confidence in appellee, who at all times was 
guided by the advice of Mr. Staelin (JA 64, 65) because it is now 
plain that the appellee proposed from the beginning to capture their 
brain child and to exploit the same in a national market in competition 
with them without compensating them in any way whatever. | The appel- 
lee well knows that damages for anything it did before the patent was 
granted may not be collected except by way of a penalty, and the appel- 
lee obviously expects to avoid payment of damages for infringement 
after the date of the patent by invalidating it and claiming noninfringe- 
ment, but first there are several high hurdles to be jumped, 


L 


THE LOWER COURT ERRED IN HOLDING THAT THE PA’ 
IN SUIT IS NOT PRESUMPTIVELY VALID (CONCLUSION 8 


The 1952 Patent Act provides that: 


"A patent shall be presumed valid. The burden of 
establishing invalidity of a patent shall rest on a oe 
asserting it." 35 U.S.C. 282. ! 
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And in this very case this Court on the prior appeal held that: 


"By statute, 35 U.S.C. 282 (1952), 'a patent shall 
be presumed valid’ and the party asserting invalidity 
has the burden of establishing it. The requirement of 
proof to sustain the burden is heavy. It must be 'by 
clear and convincing evidence,'" citing Oliver United 
Filters, Inc. v. Silver, 206 F. 2d 658, 664 (10th Cir. 
1953), cert. denied, 346 U. S 923. And see Radio 
Corporation of America v. Radio Engineering Labora- 
tories, Inc., 293 U. S. 1, 7-8; Marks v. Polaroid 
Corp., 237 F. 2d 428, 436 (1st Cir. 1956), 105 U.S. 
App. D.C. 320. 


A. The Presumption of Validity Is Strengthened 
Because the Prior Art Relied Upon to Estab- 
lish Invalidity Is Substantially the Same As 
That Considered By the Patent Office and By 
the District Court In the Old Action Brought 
Under Section 4915 R. S. 

The prior art references are listed in the appendix hereto. Those 
marked with an "x" were considered both by the Patent Office and by the 
District Court in the old 4915 suit, and those marked with "y'"’ were con- 
sidered by the Patent Office in connection with appellee's Rowley appli- 
cation for patent for the same invention (JA 161). The additional 
citations disclose nothing substantially different from those considered 
by the Patent Office and the District Court. Classifying the additional 
citations, Fisher, Slayter, 2,206,059, and Weiman disclose coatings 
(with asphaltum) of glass fibers. They add nothing of substance to the 
old citations, Modern Plastics, Powers and Slayter, 2, 133, 238. 


Kahn, Glass Industry, Textile Colorist, Bulletin of the American 
Ceramic Society, and the Kiwanis Magazine disclose the characteristic 
of glass fibers to resist heat. The old reference Baird et al. shows the 
same thing. 


The new citation Slayter, 2,133,237, reveals the characteristic 
of glass yarns of non-inflamm bility or resistance to heat. The old 
citations Owens, Grunberg, Schreyer and Roth disclose the same thing. 
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The Compressed Air reference shows a method of making glass 
strands and Rheinberg shows a shine removing brush. Neither have 
anything to do with the invention in suit. | 


It is not unusual in a case such as this for the defendant, in an 
effort to becloud the issue, to add to the references previously con- 
sidered by the Patent Office examiner or the Court and then argue that 
new evidence has been adduced. The argument is valid if new evidence 
differing in kind from that previously considered is adduced and such 
evidence is of relevant and material facts. But the Courts are quick to 
discern between bona fide attempts to introduce evidence of that nature 
and merely cumulative or irrelevant evidence. In instances of the 


latter kind the Courts have held that: 


The presumption of validity is strengthened where the examiner 
considered references the same or substantially the same as those 
relied upon by the defendant. Scilken v. Leonard's Catering, Inc., 
55 USPQ 336, 149 F. 2d 682. Oliver United Filters v. Silver, cited. 


Guiberson Corp. v. Equipment Engs., Inc., 116 USPQ 425, 252 F. 2d 
431 (5th Cir.) | 


B. The Presumption of Validity Is Further 
Strengthened Because the Lower Court Relied 
on Twenty References As Establishing Invalidity | 


of a Simple Invention, | 

The Courts look with disfavor upon the citation of a plethora of 
references to negative invention. The matter of citing a multitude of 
references to establish invalidity was amply dealt with in the decision 
Reynolds v. Whitin Machine Works (4th Cir.), 167 F. 2d 78, 83, cert. 
den. 334 U. S. 844, 68S. Ct. 1513, 92 L. Ed. 1768, as follows: 

"Defendant has cited twenty-one patents as basis jor 
its contention that complainant's invention is lacking in 
novelty; and this in itself is evidence of the weakness of 


the contention. Such a citation of so many prior patents 
almost always means either that none of them is in point 
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and that the patentee has brought together for the purpose 

of his invention devices to be found in prior patents of 
different character, or that there have been prior 

attempts to solve the problem with which he was con- 

fronted which have not met with success. * * * Patents 

for useful inventions ought not to be invalidated and 

held for naught because of such excursions into the bone- 
yard of failures and abandoned experiments." 

To the same effect is Holtke v. C. M. Kemp Mfg. Co., 80 F.2d 


912. 


We do not charge the defendant with having uncovered a boneyard 
of failures by citing so many patents and other printed publications as 
suggesting the invention in suit because the patentees’ concept is not 
found or suggested in the lot. But we do contend that neither of such 
publications is pertinent. The Trial Court was unable to point to any 
of them which it deemed in point, as will be discussed under the next 
heading. 


i. 


THE LOWER COURT ERRED IN HOLDING THAT THE CLAIMS 
OF THE PATENT IN SUIT ARE LACKING IN INVENTION ON 
THE GROUNDS THAT THE INVENTION COVERED THEREBY 
IS SUGGESTED BY THE PRIOR ART AND IS OBVIOUS IN VIEW 
OF THE PRIOR ART (FINDINGS 25, 26, CONCLUSIONS 4, 7, 10) 


Here we come to the heart of the controversy insofar as the 
validity of the patent is concerned. In making its findings (25, 26) 
and conclusions (4, 7, 10), the Trial Court deals in generalities. No 


specific prior art reference is discussed, although twenty are relied 
upon by appellee to invalidate the patent in suit. Thus the Trial Court 
would reverse the burden of proof by compelling us to take up the 
references one at a time and show that its findings are erroneous, 


whereas it was the Trial Court's plain duty to apprise us of what 


references it was relying upon in support of its findings. 
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Insofar as obviousness is concerned, we are not told anything 
about the circumstances under which the invention became obvious, or 
to whom it was obvious, or when the invention became obvious. We 
admit that the invention became obvious ~soon after it was made by 
Lower and Hatz and revealed to appellee's representative, Morris, and 
appellee commenced to indulge in infringing acts, but that is not 

| 


obviousness in the eyes of the patent law. | 


Regarding the finding that the invention is suggested by the prior 
art, the only clue contained in the findings is that the "prior art sug- 
gested the use of glass fibers as applicators for corrosive liquids, for 
brushes and as substitutes for cotton where greater resistant to heat 
was desired". As heretofore stated, this finding is applicable to the 
identical prior art references considered by Judge McLaughlin in the 
old 4915 suit as well as to the identical prior art references which the 
appellee argued to the Patent Office were inapplicable when it was try- 
ing to patent for itself the invention in suit (JA 161). We will again 
identify those references. They are: 

Baird et al., 2,133,183, Oct. 11, 1938, Electrical 

Insulation; 
| 


Rheinberger, 1, 359,104, Nov. 16, 1920, Shine Removing 
Brush; | 


Grunberg, 2, 320,323, May 25, 1943, Bottle Stopper With 
Applicator Extension; 

Schreyer, 2,466,785, April 12, 1949, Cosmetic | 
Applicator; 

Roth (British), 24,558, Feb. 29, 1912, Improvement In 


Brushes For The Application of Acid or Other 
Liquids, and 


Modern Plastics, May 1944 (Vol. 21, No. 9). 


If the Trial Court had anything else in mind, we are left com- 
pletely in the dark as to what it is with the possible exceptidn of the 
| 
statement contained in finding 26 that "There is no evidence of any one 


trying unsuccessfully to use glass fiber for such purposes. ‘ As to this 
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part of the finding, we say that there is no rule of law which requires 
proof of an unsuccessful attempt by another before an inventor may 
obtain a valid patent. Failure is not a prerequisite of success. If this 
part of the finding were the rule, an impossible condition would be im- 
posed upon inventors because in most instances they would have to 
canvass the entire population of the United States to find failures before 
they applied for patents for their new discoveries. 


As to these findings and conclusions, we will rely for the time 
being upon the presumption of validity of the patent in suit, reserving 
the right to discuss in our reply brief the materiality of any prior art 
references which appellee may choose to specifically identify and 
which it may deem support the findings and conclusions mentioned. And 
we apprehend that no such identifications will be made for the simple 
reason that not any of the prior art, considered singly or collectively, 
suggests the invention in suit or shows that it is obvious to a person 
having ordinary skill in the art at the time Lower and Hatz made the 


same. 


Hl. 


THE LOWER COURT ERRED IN HOLDING AND FINDING 
THAT DISCOVERY OF THE NEW USE OF WELL-KNOWN 
GLASS YARNS FOR MAKING A MOP FOR SPREADING 
MOLTEN ASPHALTUM DEPENDED UPON DISCOVERY OF 
THE GLASS ITSELF OR DISCOVERY OF THE PHYSICAL 
OR CHEMICAL PROPERTIES OF THE GLASS. 


The Trial Court seems to think (Findings 20, 22, 23, Conclusions 


3, 7) that an invention cannot be made for a new use of an old material 


unless the inventor also discovers the material entering into his inven- 
tion, and that in no case can an invention be present if the inventor 
utilizes the inherent properties of the material used. No authority is 
cited to support either proposition. There is none. 
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The statute (35 U.S.C. 101) provides for patenting new and useful 
| 
"manufactures", not the material entering into or the characteristics 


| 
of such manufactures. | 


If it were a requirement that an inventor must have discovered 
| 
the material entering into his invention, that would be the end of our 
patent system because all mechanical inventions or inventions for 


articles of manufacture incorporate previously known materials. 
| 


Regarding the utilization in the invention in Suit of the inherent 
properties of spun glass, the appellee's witnesses testified a to what 
the Bulletin of the American Ceramic Society reference describes, viz, 
that fiberglas possesses certain inherent characteristics, such as 
ability to withstand high heat, flexibility and non-absorbent, acid and 
fire resisting qualities, and that such qualities are exhibited in the 
Lower and Hatz mop. Indeed, that is true. It is equally true with 
respect to every one of the articles of manufacture disclosed by the 
references relied upon to negative invention in this case. For that 
matter, it is true with respect to spun glass as an inert product or in 
connection with whatever use to which it may be put. But the inference 
to be drawn from this testimony, and the argument made by appellee to 
the Trial Court with respect to it, are not true. An end use of a 


material, such as the use of spun glass in a mop to spread hot asphaltum, 


is not one of the inherent characteristics of glass. Glass yarns exhibit 


and always retain their inherent properties regardless of the use to 
which they are put. | 
Every article of manufacture, whether made of iron, steel, clay, 
wood, cotton, or glass, exhibits the properties of which it is composed, 
but that fact does not negative invention when the basic material is put 
to a new use. For example, water, when heated to a high temperature, 
may be used to sterilize surgical instruments, and is so used; but, cer- 
tainly, an inherent characteristic of water is not to sterilize. It took a 


man of rare insight with sufficient background of knowledge)and experi- 
| 
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ence to recognize that use of water. Likewise, an inherent character- 
istic of glass fibres is not to spread hot asphaltum. To so argue is to 
lead astray. 


The rule of law on the subject, as we conceive it to be, is that 
where the excellence of the substituted material could not be known 
beforehand and results in greater efficiency by making the substitution, 
invention is present. To amplify, where the substitution or evidence 
of the substitution, properly evaluated, shows that the excellence of the 
material substituted could not be known beforehand and where practice 


shows its superiority to consist not only in greater cheapness and 


greater durability but also in more efficient action and, therefore, con- 


stitutes an advance in the art, the substitution of a superior for an in- 
ferior material amounts to invention. It has been so held in Potts v. 
Creager, 155 U. S. 597, 608-609; General Electric Co. v. Hoskins 
Mfg. Co., 224 F. 464, 471; Smith v. Goodyear Dental Vulcanite Co., 

93 U. S. 486, 488;\Frost v. Samstag, 180 F. 739, and United Shoe 
Machinery Corp. v. E. H. Ferree Co. (CCA 2d) 17 USPQ 402, 64 F. 2d 
101. 


Another exceedingly pertinent case is that of Carbide & Carbon 
Chemicals Corp. v. Coe, 102 F. 2d 236, decided by this Court. In that 
case, claims were presented to a method of packaging materials, i.e., 
storing materials, which distinguished over the prior art only with 
respect to the character of the container. The invention there involved 
resided in the idea!of coating the interior of a tin can for use in packag- 
ing foods and beer with a film of vinyl resin. Natural resins had 
previously been used and vinyl coatings were well known but had not 
been used as a lining of a food container. At the outset, the Court said: 

"The question in the case is, therefore, simply 


whether this ‘substitution of a material whose general 
properties are known is invention." 
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The Court, after analyzing the authorities, concluded that inven- 
tion was involved. In doing so, the Court quoted from the case Low v. 
McMaster, 266 F. 518 (CCA 3d), to the effect that there were several 
exceptions to the general rule that mere substitution of a superior for 


an inferior material was not invention and that one of those! exceptions 


was when "practice shows its superiority to consist not only in greater 


cheapness and greater utility, but also more efficient action. YY 


As applied to the case at bar, Mr. Lower testified that a glass 
mop would outlast 15 cotton mops and the cost per square yard of 
roofing came down with the use of glass mops (JA124, 125). Also, the 
appellee itself attested to the superior utility of the glass mop by the 
advertisements listed on pages 12 and 13 of this brief. | 


In view of the evidence along this line, Judge McLaughlin in the 
old 4915 suit had no difficulty in finding the glass mop superior to the 


old cotton mop, as we have mentioned on pages 2, 7, 10. 


IV. 


THE LOWER COURT ERRED IN FINDING AND CONCLUD- 
ING THAT THE PATENT IN SUIT IS INVALID BECAUSE | 
PATENTABILITY OF THE CLAIMS THEREOF IS PREDI- | 
CATED UPON THE MERE SUBSTITUTION OF MATERIAL, 


In Finding 18, the Court below found that "patentability of the 
claims" of the patent in Suit "is alleged to reside in and was predicated 
upon the mere substitution of" glass cord "for cords of cotton or other 
fibers in a roofing mop." | 
| 

It is difficult to understand how the Court could be SO wrong. 
Appellant made no such allegation. That was appellee's argument. We 


have consistently and repeatedly argued that the invention in suit does 


not involve the mere substitution of material. 


The invention is based on the discovery of a new use of glass yarns 


in a roofing mop. However, considered from the standpoint of substitu- 
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tion of material, it'is conceded that substitution of material ordinarily 
does not involve invention, but there are important exceptions to the 
rule. As applied to the case at bar, the rule of law on the subject is 
stated in the decision of this Court in Levin v. Coe, 76 App. D.C. 347, 
132 F. 2d 589: 


"It is not regarded as inventive merely to substitute 
one material for another, even though the substituted 
material may be superior to the old, but where the ex- 
cellence of the material substituted could not be known 
beforehand and where practice shows its superiority to 
consist not only in greater cheapness and greater 
durability but also in more efficient action, the substi- 
tution of a superior for an inferior material amounts to 
invention." 


This matter will be further dealt with under the next heading. 


Vi. 


THE LOWER COURT ERRED IN FINDING AND HOLDING 
THAT THE INVENTORS OF THE INVENTION IN SUIT DID 
NOT ACHIEVE ANY STARTLING AND UNEXPECTED RESULT 
AND THAT THE INVENTION POSSESSES NO UNEXPECTED 
ADVANTAGES, AND THAT FOR SUCH REASONS THE PATENT 
IS INVALID (FINDINGS 27, 28, CONCLUSIONS 2, 3, 6, 10). 


These findings and conclusions are directly contrary to appellee's 
admissions contained in its numerous advertisements referred to herein 


and ignores other uncontradicted evidence by the wholesale. 


A. Lower and Hatz Made A Real Discovery 


The essential characteristics of a discovery were recognized by 
this Court in the case, Evans v. Watson, 110 USPQ 478, 142 F. Supp. 
225. In that case the court said: 


"The Patent Act, as well as the Constitution, men- 
tions both invention and discovery; but the decisions for 
the most part deal with invention. They are not the 
same. Dennis v. Pitner, 106 F. 2d 142; 42 USPQ 248. 
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Invention is something definitely sought or created and 
usually is predictable. Discovery is something found or 
learned unexpectedly; it is unpredictable. And the Patent 
Law and decisions seem to impose one condition on both 
— they must have been brought into existence by prior 
effort to merit the reward of parent i 

* * * 

As Walker says: 

"It is only when the discoverer has gone beyond the 
mere domain of discovery, and has laid hold on the new 
principle, force or law and connected it with some par- 
ticular medium or mechanical contrivance by which, or 
through which, it acts upon the material world, that he 
can secure the exclusive control of it through the Patent 
Act. Walker on Patents, 1 Deller's Ed. 37'". 


| 

Lower and Hatz discovered, after experimenting, that a group of 
glass yarns would spread molten asphaltum, and they incorporated 
those yarns in the form of a roofing mop which constitutes the mechanical 


contrivance by which the mop "acts upon the material world”. 
| 
It is submitted that affirmative tests of discovery are: 


| 
1. Long existing previously unfilled need for the invention; 
2. Successful effort of the inventor; 
3. Outstanding commercial success and prompt adoption of the 
invention by the public; and | 


| 
4. New results, as indicated by greater economy, or unexpected 
advantages. | 


The invention in suit meets all of these tests, as we wil now 
undertake to show. 


B. The Invention in Suit Supplied a Previously 
Existing Unfilled Need 


That the spun glass mop supplied a long previously existing un- 
filled need is evidenced by the affidavit in the file wrapper of the appli- 
cation leading to the grant of the patent in suit (PK 1, JA 223 - 234). 
Affidavits constitute the only manner provided by Rule 132 of the Patent 
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Office to present facts overcoming grounds for rejection. These affi- 
davits are given great weight by the Courts. In re Brooks, 90 F. 2d 
106; In re Huntzicker, 90 F. 2d 366. The averments contained in these 
affidavits have never been questioned. In them: 


James P. Beswick says that he has been in the roofing, heating 
and spouting business since 1930 and that the Miracle Mop (the inventor's 


mop) is "something roofers have hoped for for years but thought im- 


possible”. 


C. P. Anderson says that he has had 25 years experience in the 
roofing supply business and that the Miracle Mop "supplies a demand 
that those engaged in the roofing business have been in search of without 


success". 


Robert Austermuhl says that he has been in the roofing supply 
business for 25 years and that the Miracle Mop "supplies a long felt 


deficiency in the mops used for applying cement and other materials". 


C. Lower and Hatz Were Successful In Producing A 
Spun Glass Mop For Spreading Asphaltum At 
High Temperatures 
Appeliee does not question the fact that Lower and Hatz success- 
fully produced a spun glass mop for spreading molten asphaltum and, 
therefore, we will not discuss this aspect of the case further. 


D. The Invention in Suit Went Into Widespread Use 


Evidence of the widespread adoption of plaintiff's mop consists of 
testimony of witnesses of both parties and by admissions of the appellee, 
as follows: 


Frank K. Lower testified that the Miracle Mop Company, which 
was a partnership consisting of himself and his co-inventor, Hatz, 
developed a substantial business in the spun glass (Miracle) mop 
(JA £8,2,37)and that there were about 10 manufacturers making such 
mops (JA 126). 
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William P. Wilson, who was connected in an official capacity for 
17 years with a firm that is a wholesale jobber of roofing and siding 
testified that there was no longer any market for cotton mops in the 
Camden, N. J., area (JA 121). : 


George M. Patterson, who has been a roofing contractor in the 
Philadelphia area for the past 30 years, testified that he has continuously 
used the glass mop without exception for the past 13 years (JA 122-123). 


The affidavit of John J. Boyle (JA 225), contained in the file wrapper 
of the application leading to the grant of the patent in suit (Px 1), sets 
forth that Mr. Boyle has been a salesman of roofing materials for 11 
years; that he sold a few of the Miracle mops and as a result found that 
the mops would sell themselves and that his original customers not only 
repeated their orders for the mops but spread the word so, ‘enthusiasti- 
cally that other roofers came to him for Miracle mops. | 


Thomas R. Hatz testified that he purchased a mop in Rida 
D. C. (JA 44, 45). 


| 
Hostile witnesses reluctantly testified with respect to the public 


acceptance of the fiberglas mop, as follows: | 


Carl C. Staelin, Secretary and head of the legal department of 
Owens-Corning and its patent attorney testified that he was sure that 
the defendant developed a sales program for packaged fiberglas yarn 
cut to size for mop making purposes (JA 40). A package of such yarn 
distributed by the defendant was purchased by Mr. Hatz in the open 
market (JA 44) and is in evidence as PX 12 and PX 124, being instruc- 
tions for making the mop. This sales program was developed around the 
latter part of 1947 or early in 1948 as evidenced by a letter dated Decem- 
ber 9, 1947, addressed by the hostile witness E. E. Morris, defendant's 
representative in Philadelphia, to Mr. Lower stating that | Owens- Corning 
is broadening its approach to the roofing mop picture and requesting 
Lower to send mops and literature to each of its 22 branches (JA 208). 
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John H. Weaver, President of Fyrepel Products, Inc., testified 
that Fryepel manufactured glass mops; that appellee placed orders with 
that company to ship to defendant's sales offices, and that he did so.(JA 4C,41) 


Warren J. Rowley, an employee of Owens-Corning from 1941 to 
1950, testified that distributors were set up by the defendant for the 
sole purpose of selling mop yarn to roofers (JA 42). This is the 
same Rowley who filed an application for patent for the identical inven- 
tion in suit on April 26, 1946, and assigned the same to the appellee. 
Such application was prosecuted by Carl G. Staelin, Secretary of 
appellee company, above-mentioned. 


The testimony of John W. Lundeen, the witness on whom the de- 
fendant relied so heavily to prove fraud in this case, is interesting in 
this connection. Mr. Lundeen is the Executive Vice President and Sales 
Manager of American Associated Companies, located in Atlanta, 
Georgia (JA 69) whose business is: 'We are mere mill selling 
agents * *", for strictly selling textiles, cordage and twine, and are 
in the laundry textile business, selling and manufacturing linen supplies 
such as towels, napkins, bib aprons and the like (Tr. 152). The tex- 
tiles dealt in by American were "practically altogether cotton". Not- 
withstanding the fact that American was strictly in the cotton textile, 
cordage and twine business — and still is —, yet, at the solicitation of 
Owens-Corning (JA 30) it started to make glass roofing mops in 
1946 (JA 80) and is still making and selling them throughout the 
United States, obviously as a side line. For example, American sold 
1,400 glass mops in 1953 and 3, 600 in 1956 (JA 77). Also, Mr. 
Lundeen knows that there are other glass mop manufacturers because 
some years ago he attended a meeting of eight or ten glass mop manu- 


facturers held in the office of Owens-Corning in Toledo, Ohio (JA 89). 


The defendant is in no position to deny the widespread acceptance 
of the glass mop, or that it bodily adopted the same. The defendant's 
admissions in this respect cannot be erased from the record. Our 


exhibit PX 16 is in point. That exhibit is an Owens-Corning circular 
entitled, How To Assemble A Fiberglas Roofing Mop" and contains 

the admission "Universal acceptance by manufacturers, contractors 

and roofers confirm the unusual characteristics of fiberglas mop 


yarn. " ! 


Also, in our PX 1 (JA 111) there is an advertsement by Owens- 
Corning in the Sheet Metal Worker of April, 1947, containing a picture 
of a fiberglas mop, captioned: ''Why more roofers prefer fiberglas mop 
yarn", with the additional statement: "Fiberglas Mop Yarn ~ the first 
mop yarn improvement in a generation of roofers - is winning nation- 


wide preference in the entire roofing industry". | 
E. The Patented Spun Glass Possesses Unexpected | 
Advantages and Is More Economical Than the 

Old Cotton Mop. 


Appellant endeavored to establish the advantages of the invention 


in suit by direct testimony and admissions of the defendant, as follows: 


Frank K. Lower testified that a cotton mop lasted one day whereas 
a glass mop lasted from three to four weeks (JA 125). 


George W. Patterson, a roofing contractor, testified that a cotton 
mop lasted about one and one-half days whereas a glass mop lasted 
three or four weeks (JA 123). | 


Mr. Patterson also testified that the glass mop was easier to 


handle than the old cotton mop. | 


Uncontradicted averments contained in affidavits forming a part 
of the file wrapper of the application leading to the grant of the patent 
in suit (PA 1, JA 223 et seq.) also establish the advantages of the glass 
mop, as follows: 


John M. Hall, Manager of Sales for Hall and Carpenter, who have 
served the roofing trade for 80 years, avered that the Miracle Mop "is 


the first great improvement in roofing mop construction since the 
| 
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beginning of the pitch and asphalt roofing". 


Max Reihmann, Jr., who has conducted his own roofing business 
for 35 years, avered that with careful handling the glass mop will out- 
last a great many cotton mops. 


James F, Beswick, who has been in the roofing business for 28 
years, averred that the Miracle Mop is the "finest thing that has been 


offered to roofers”. 


Allen H. Kirby, Jr., averred that he is Manager of Sales of 
Berger Brothers Co., which deals in sheet metal jobbers' supplies, 
and that he regards the Miracle Mop as one of the finest accessories 
that has ever been added to the built-up line. 


C. P. Anderson, who has had over 25 years experience in the 
roofing supply business, averred that in his opinion the spun glass roof- 
ing mop, known as the Miracle Mop, "constitutes the greatest improve- 
ment and contribution to the industry of mops for the application of 
cement and other material in the roofing industry that has been produced 
during all of my twenty-five (25) years experience". 


Robert Austermuhl, who owns Geo. Austermuhl & Son, engaged 
in the roofing business, averred that he is amazed at the performance 
of the fiberglas mop; that it is the most advanced step made in roofing 
applicatims "since we changed from wood burning kettles to oil burning 
kettles many years ago". 


Attention has heretofore been called to the unstinted praise, ex- 
tending from approximately the date of the filing of the application for 
the patent in suit up to the present time, given the spun glass mop by the 
appellee in its natioal advertisements and news items. One more such 
advertisement is mentioned - the American Artisan of February, 1948, 
being a partof PX 1. That publication contains a picture of 
a fiberglas mop and the statement: "Can't char or burn, provides longer 


life, remains uniform longer, spreads smoothly and evenly". 
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With respect to the economy of the glass mop, we will! let the de- 
| 
fendant prove the point that it is more economical than the old cotton 


mop, although there is a great deal of testimony on the subject. 
| 
The cotton merchant Lundeen gave some figures, not to show that 


the fiberglas mop is more economical than the cotton mop, but to show 
that it is less economical. He testified that the average two pound 
cotton mop cost from $1.10 to $1. 20 and that the average fiberglas mop 
cost about $8.00 (JA 86, 87) and let the matter rest at that point. The 
conclusion to be drawn from this testimony is that the spun glass mop 
is less economical than the cotton mop. But the appellee itself knows 
that this isn't so. As late at 1955, the defendant advertised jin the 
American Roofer (issue of March, 1955) that figerglas mops outlast 
cotton mops 10 to 1(PX 13). Previously appellee said 15 to 1 

(JA 219). If the 10 to 1 ratio be true - and it is a very bonserva- 
tive representation - it becomes necessary to multiply the cost of a 
single cotton mop by ten to make the comparison. When this is done 
the ratio is $12. 00 to $8. 00, the $12. 00 representing the true cost of 


the cotton mop in terms of durability. | 
| 

Moreover, attention is invited to the fact that Lundeen's testimony 
as to the lack of advantages of the patented mop is in direct conflict 
with Staelin's arguments in the Rowley application file (JA 1€1). 
Staelin strenuously argued and represented to the Patent Office that the 


patented mop possessed outstanding advantages. 


It would seem that the evidence submitted by the plaintiff of the 
advantages and economy of the glass mop and its widespread acceptance 
by the roofing industry, is overwhelming. The lower Court, however, 
apparently relied exclusively on the testimony of Lundeen, who was 
never in the roofing business but who, nevertheless, 
testified that the only advantages he could see were that the glass mop 
did not char or burn (JA 75) as establishing no unexpected advan- 
tages. Professor Phillips explained from a scientific viewpoint the 
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unexpected advantages of fiberglas as a mop to spread asphaltum at high 
temperatures (JA 138) and by its advertisement seven years 
earlier (PX 13, JA 217) appellee admitted that its new mop yarn 
was the first mop yarn improvement in a generation of roofers. 


Strange enough, if appellee really believed that there were no un- 
expected advantages gained by use of the glass mop, it produced no 
roofing supplier or practical roofer to prove the point. We can only 
assume that appellee could find no such person who would so testify. 


In making Finding 18, the Trial Court obviously adhered to its 
view that evidence of anything which occurred prior to the date of the 


patent is inadmissible if offered on behalf of appellant. The finding is 
further negatived by PX 1(JA 220) in which is found one of appellee's 
advertisements asserting that "Roofers Acclaim Remarkable New Mop 
Made of Fiberglas Mop Yarn. It's new - It's different - It's better"(JA 221) 
Another of appellee's advertisements appearing in the American Artisan 


of February, 1948, and found in the same exhibit, begins with the ad- 
monition, "Get these 4 Advantages With Fiberglas Mop Yarn. 1. Can't 
char or burn. 2, Provides longer life. 3. Remains uniform longer. 
4. Spreads smoothly and evenly" (JA 216). Attention is also in- 
vited to the excluded advertisements (JA 215 - 219). 


The case at bar is a typical one where the appellee gives the prior 
art its praise, but at the same time it gives the invention in suit the 
high tribute of its imitation and copying. Nowhere at no time is it found 
that the appellee asserts, ''The prior art gives us what we wish". If it 
does, we say, use it and stop infringing. 


In this connection, it should be remembered that the Constitution 
provides that Congress shall have power to promote the Progress of 
Science and the Useful Arts by granting patents. Under this provision, 
it is submitted, that such progress is indicated by the novelty and 
utility of the invention. Granting a patent for a new and useful develop- 
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ment deprives no one of any legitimate right, considering the fact that 
the development would not be known without the invention having been 
made. If the development is not practical, i.e., if industry does not 
find it to constitute progress over what they have, no one will use the 
patented development and the patent, therefore, will constitute no 
hindrance to anyone. On the other hand, anyone who wishes to use the 
new development thereby acknowledges it to be progress over what is 
available outside the teachings of the patent itself. 


F. The Law With Respect to the Validity of a Patent | 
for a Discovery Which: Fills a Previously Existing 
Unfilled Need, Possesses Unexpected Advantages 
and Economy, Has Met With Commercial Success 
and Was Promptly Adopted by the Public | 

| 

The criterion to be applied for determining the validity of a patent 
for an improvement over the prior art in cases such as the one at bar 

has been stated in the case of O'Rourke Engineering Company v. 

McMullen (2d Cir. ), 160 F. 933, 938, Cert. den. 210 U. S. 435, 28 


S. Ct. 763, 52 L. Ed. 1136, as follows: ! 
"The principal question in such cases is: Has the! 

patentee added anything of value to the sum of human | 
knowledge, has he made the world's work easier, 
cheaper and safer, would the return to the prior art be 
a retrogression? When the court has answered this 
question, or these questions, in the affirmative, the 
effort should be made to give the inventor the just 
reward of the contribution he has made. The effort 
should increase in proportion as the contribution is | 
valuable. Where the court has to deal with a device | 
which has achieved undisputed success and accomplishes 
a result never attained before, which is new, useful and 
in large demand, it is generally safe to conclude that the 
man who made it is an inventor. The court may resort 
to strict and, it may even be, harsh construction when 
the patentee has done nothing more than make a trivial 
improvement upon a well known structure which produces 
no new result, but it should be correspondingly liberal 

when convinced that the patentee’s improvement is so | 

radical as to put the old methods out of action." 
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These tests were applied by Chief Judge Laws of the D. C. Dis- 
trict Court in the case of Torek v. Watson, Com'r., 103 USPQ 79, 
122 F. Supp. 788, in which he found the invention patentable in a situa- 
tion such as the one at bar. 


Commercial success has also been accorded the same probative 
value in determining whether or not patentable invention is present by 
the U. S. Supreme Court. Thus, in Potts v. Creager, cited, the 
Supreme Court said (p. 609): 

"As we said in Magowan v. New York Belting Co., 

140 U. S. 332, 343, where the question of novelty is in 

doubt, the fact that the device has gone into general use, 

and displaced other devices employed for a similar pur- 

pose, is sufficient to turn the scale in favor of the inven- 

tion. Our conclusion is that the patents in question are 

valid." 

The Supreme Court has never changed its view with respect to the 


probative value of commercial success as it relates to the validity of a 


patent. In Temco Electric Motor Co. v. Apco Mfg. Co., 275 U. S. 319, 
48S. Ct. 170, 72 L. Ed. 298, that Court specifically held that "the way 
in which the public eagerly took it" (the invention) "and its marked suc- 


cess * *" was evidence of invention. 


All of the circuits in which the question has arisen have adopted 


the same view. In Motor Improvements v. General Motors Corp., 
49 F. 2d 543, 545, the Court, after commenting on the commercial 


success of the device as resolving doubt between utility and non-utility, 
said: 


"Especially is this true if infringement be clear and 
the infringer itself proclaimed and continues to proclaim 
the merits of the device.'"' See also, O. K. Jelks & Son 
v. Tom Huston Peanut Co., 52 F. 2d 4, 8; Guaranty 
Trust Co. of New York v. Union Solvents Corp., 54 F. 
2d 400, 402; Oliver United Filters v. Silver (10 Cir. ), 
206 F. 2d 658; Eibel Process Co. v. Minnesota & Ontario 
Paper Co., 261 U. S. 45, 43S. Ct. 170, 72 L. Ed. 523; 
Bramlett v. National Unit Corp. (9th Cir.), 104 F. 2d 17; 
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and Artcraft Silk Hosiery Mills v. Gotham S. Hosiery 
Co. (3d Cir.) 72 F. 2d 47, Cert. den., 293 U. S. 595, 
55 S. Ct. 109, 79 L. Ed. ‘688. 


G. The Confiscation and Adoption by the Appellee of 
Appellant's Invention Attests Its Outstanding 
Advantages | 


| 
All of the evidence on the subject shows that the appellee gained 


knowledge of the appellant's invention at its inception through its em- 
ployee, Morris (JA 93) and immediately and without authority 
commenced to engage in infringing acts which have continued down to 
this day. Appellant is helpless to stop the infringement but}for the pro- 
tection afforded by their patent. ! 


It is trite to say in this connection that a patent is granted to 
protect the originator of that which is new, and was granted because the 
government deemed that there was progress over the state of the art. 
The protection is from piracy by others, i.e., from the free and easy 
taking by others permitted by the common law. The Constitutional rea- 
son for this protection is to "promote the progress of science and the 
useful arts", and the reason is as important to the nation today, if not 
more so, than it was when our government was founded. : 

The piracy of an invention is called "infringement"; but this 
euphonious word, however softly spoken, in no way alters the fact of 
illegal taking. | 

The question arises, what is the principal reason for anyone to 
adopt the methods of a freebooter to enrich himself? The only reason 
for freebooting (whether called infringement or called by any other 
name) is to derive an advantage. Its basis is envy or covetousness. If 
there is no advantage, either real or imagined, no one adopts the 
methods of a highwayman. ! 

Thus, when a patent has been issued and it is established that the 
patented subject matter is novel, the unlawful taking (infringement) of 

| 


34 


that subject matter constitutes what we contend is conclusive evidence 
that such novelty results in an advantage that means scientific or indus- 
trial progress, and warrants a holding of validity of the patent. 


Therefore, to appellee's plea of no invention, we answer: If the 
known prior art is just as good, follow it, or else devise your own 
novelty. Don't unlawfully take the patentees' invention and allege in 
justification, "There is no invention in the discovery". 


In support of our contention, the following decisions are cited: 


Judge Hough, in Kurtz v. Belle Hat Lining Co., 280 F. 777, 781, 
used the following words in connection with a holding of validity and 
infringement: 

“The imitation of a thing patented, by a defendant 

who denies invention, has often been regarded, perhaps 

especially in this circuit, as conclusive evidence of 

what the defendant thinks of the patent, and persuasive 

of what the rest of the world ought to think. " 

Scilken v. Leonard's Catering, Inc., cited, holds that the presump- 
tion of validity by the grant of the patent is strengthened: 

"* * * by the fact the real defendant . . . has paid 

it the sincerest form of flattery, that of imitation, by 

copying its disclosure, which shows that the real de- 

fendant thought of it, and should be persuasive with us." 

To the same effect is Motor Improvements v. General Motors 
Corp., 49 F. 2d 543; Beadle v. F. W. Woolworth Co. ; 33 USPQ 119, 
126, 17 F. Supp. 830; Diamond Rubber Co. v. Consolidated Tire Co., 
220 U. S. 428; General Electric Co. v. Wagner Mfg. Co., 130 F. 1772; 
Minnesota Mining Co. v. Shugar, 105 USPQ, 130 F. Supp. 640; Bright 
Leaf Ind. v. Stabler, 116 USPQ 559, 565, 158 F. Supp. 294; and Wyott 
Mfg. Co. v. Doran Coffee Roast Co., 117 USPQ 120, 123, 160 F. Supp. 
644. 


With respect to the contention of invalidity, it would clarify thinking 
if we defined terms, else, after much clamor, it may be found that we 
have demolished a man of straw. 
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By "anticipation" is meant that a single prior art reference or 


exhibit reveals or constitutes the identical glass mop in suit, 


In O. K. Jelks & Son. v. Tom Houston Peanut Co., 52\F. 2d 4, 7, 
it was held that: | 


"The rule is well settled that invalidity of a patent 
by reason of prior publication cannot be shown unless | 
the description and drawings contained in the publication 
exhibit a substantial representation of the patented article 
in such full, clear, and exact terms as to enable any per- 
son skilled in the art to which it appertains to construct 
the invention to the same practical extent that he would be 
enabled to do if the information were derived from a prior 
patent” citing Eames v. Andrews, 122 U. S. 40, 75S. Ct. 
1073, 30 L. Ed. 1064. | 

| 


Defendant, through Lundeen, contends that the old cotton mop and 
the glass mop are the same and function the same. We submit that the 


evidence amply shows that such is not the case. 


v1 | 
i | 


THE LOWER COURT ERRED IN FINDING AND HOLDING | 
THAT THE NECESSARY SETTING FOR MAKING THE 
INVENTION IN SUIT DID NOT EXIST AT THE TIME 
LOWER AND HATZ MADE THE SAME (FINDING 21, | 
CONCLUSION 5) | 


It should be noted that finding 21 and conclusion 5 contradict and 
are inconsistent with finding 31. 


The Trial Court, apparently relying on the doctrine aes in 
Dewey and Almy Chemical Co. v. Mimex Co., 124 F. 2d 986, found and 
held in effect (finding 21, conclusion 5) that the glass yarn necessary 
for making the patented mop became known and available for the first 
time only after World War II (September 1945) - at about the time Lower 
and Hatz made their invention - and, that, therefcre, sufficient time 
had not elapsed to enable others to experiment with what the Court finds 
is newly produced spun glass, and that if enough time had elapsed others 
probably would have made the invention. Therefore, it is held, the 
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necessary setting for making the invention did not exist. 


In finding 31, the Court finds exactly the contrary. In an effort 
to support its conclusion that the appellee is not a contributory in- 
fringer because it merely sells its well-known and widely distributed 
product capable of substantial non-infringing use, the Court found in 
finding 31 that spun glass was developed by appellee and marketed prior 
to the date of the Lower and Hatz invention and that such spun glass was 
a staple article of commerce in extensive use. 

Finding 21 and Conclusion 5 Are Contrary 
to the Evidence. 

Professor Phillips testified that the early Romans knew how to 
make what appellee designates by the trade name "fiberglas" by hand 
and did use it (JA 140). His testimony was not contradicted. But 
we are not relying solely on the testimony of Professor Phillips. We 


are relying for the most part on documentary evidence. 


Owens-Wlinois Glass Company (the predecessor in title and inter- 
est to appelle) took out the patent of record, Baird et al, 2,133, 183, on 
October 11, 1938, the application for which was filed August 22, 1933 - 
eight years before the outbreak in 1941 of World War Il. This patent 
discloses glass fibers of great length intertwisted into threads, which 


is the same type of material initially furnished Lower and Hatz by Morris. 


The only witness appellee relied upon to establish lack of proper 
setting for the invention was Fletcher, and Fletcher was constrained to 
admit that glass threads or strands were in commercial use before the 
war (JA 47, 48) and that the fiberglas business of the Owens-Llinois 


Glass Company was taken over by appellee in 1938. It may.be that the lower 
Court overlooked this part of Fletcher's testimony. 


Other patents relied upon by appellee and showing the patentability 
of new uses for spun glass prior to the outbreak of the war in 1941 are 
as follows: Fisher, 2, 224, 149-1940; Slayter (owned by appellee), 

2, 133, 238 - 1938; Powers, 2, 224, 274 - 1940; Rheinberger, 1, 359, 104 - 
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1920, and Roth (British), 24,558 - 1912. These patents constitute a 
part of defendant's exhibit 1 (JA 253, 268, 275, 291, 314). They are 
relied upon by appellee to show obviousness of the invention in suit. 


Since the lower Court found that the necessary setting did not 


exist in 1945 for the Lower and Hatz invention, it necessarily follows 
that the necessary settings did not exist for the inventions covered by 
the domestic patents mentioned which were issued much earlier, and 
that they are all null and void for lack of necessary settings! Being null 
and void, they cannot be used as prior art references in this case to 


establish obviousness if finding 21 is correct, which it is not. 
| 


As part of appellee's exhibit 1 are found magazine articles, as 


follows: | 


Textile Colorist dated January, 1943, Vol. 65, No. 768, pp. 13, 
14, 46, on page 13 (JA 317) of which is stated that: 


"Before Pearl Harbor, this new kindof glass- | 
fiberglas - had established itself as one of our basic | 
materials: that is, a material which industry employs 
in scores of different ways, for scores of different | 
purposes, to produce scores of different products. ***" 


Kiwanis Magazine of February 1944, Vol. 30, No. 2, pe. 12, 13, 
46 (JA 325) on page 12 of which is stated that: 


| 
"Although fiberglas was first produced on a com- | 
mercial scale during the great depression - in 1932 to 
be exact - it had already established for itself a position 
as a basic material in the same sense that steel, copper, 
and aluminum are basic materials." | 
Additionally, the same exhibit contains an article entitled "Fiber- 
glas" from the Compressed Air Magazine of August, 1945, Vol. 50, 
No. 8, pp. 200-205 (JA 333), in which it is stated that a dress, lampshade, 
and other articles of glass were exhibited at the Columbian Exhibition in 
1893; that in 1900 a number of patents were issued in Germany and Eng- 
| 


land for drawing finer fibers of glass; that in this country the real start 
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toward commercially useful glass filaments was made in 1931 by the 
Owens-Illinois Giass Company, and that by 1936 it was possible to 
manufacture glass yarns pliable enough to be woven into glass cloth. 
The article continues with the statement that (p. 202): 

"Fiberglas, as the foregoing makes plain, is not a ‘war 

baby’ — it was well established in many homes and industries 

before the outbreak of hostilities." 

Concluding this subject, and without intending to belabor the point 
that glass yarns were available for civilian uses before the war and 
particularly fiberglas yarns, we desire to point out that Fletcher admit- 
ted that before the war the defendant produced the 900 yarn for electrical 
insulation purposes (JA 49, 50). This was the same type of yarn dis- 
closed by defendant's patent, Baird et al., 2,133,183, granted October 
11, 1938 (JA 261), and which the appellee through Morris, not only 
admitted it supplied Lower and Hatz for mop making purposes but also 
admitted that it was appellee's standard product (JA 92). This was 
electrical insulation yarn type EC 58 U. 


Obviously the lower Court was confused. The confusion is 
explainable, in part at least, on the very great effort made by appellee 
to make it appear that all development and uses of spun glass originated 
with and is based on appellee's commercial development of spun glass 
(called "fiberglas" by appellee) in continuous lengths so that it could be 
woven into textiles on a commercial scale. The fact of the matter is 
that the invention in suit does not depend upon the use of textile type spun 


glass (fibergias) or, for that matter, on appellee's product, any more 


than a person's survival depends upon his eating Swift's hams exclusively 
or patronizing only Giant Food Stores. 
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VIL. | 


IT WAS ERROR FOR THE LOWER COURT TO FIND AND 
HOLD THAT THE PRESUMPTION OF VALIDITY OF THE) 
PATENT IN SUIT IS DESTROYED BECAUSE OF SO-CALLED 
NEW FACTS WHICH THE COURT FOUND WERE NOT BEFORE 
THE DISTRICT COURT IN THE OLD 4915 SUIT (ENDING 6-17, 
24, CONCLUSION 8) 


There are six reasons why the lower Court erred by invalidating 
the patent in suit by holding that the extraordinary presumption of 
validity of the patent is destroyed by "new facts. " The reasons are: 


1. The "New Facts" Found By the Lower Court Are: | 
the Court's Reasons for Again Holding That There 
Is Fraud in the Case ! 
It will be remembered that the case at bar has heretofore been before 
this Court (Civil No. 14, 730), and the Court found that there was no 
fraud involved. Findings 6-17 and 24 prima facie are reasons for find- 
ing fraud. They are the same reasons previously advanced by the lower 
Court for holding that there is fraud in the case. Indeed, findings 6-13, 
inclusive, are identical in numbering and wording with the lower Court's 
previous findings. ! 
| 


2. The Question of Fraud Is Res Adjudicata 


The Trial Court has in effect reversed the previous decision of 


this Court in the case at bar. | 


We think that the question of fraud is dead, and that there is no 
such thing as being somewhat dead. However, if the Court chooses to 
reconsider the matter, we resubmit the question on our old briefs on 
appeal, which we have requested the clerk to forward together with the 
appellee's reply brief, for such consideration as the Court may desire 


to give them. 


| 
If the Court decides to review the matter, attention is invited to the 
fact that appellee thought so little of its other defenses then and now 
made that it devoted over one-half of its 42 page appeal brief arguing that 
| 
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there is fraud in the case, stating on page 1 thereof that "The primary 
issue involved in this appeal is the defense of unenforceability of the 


Lower and Hatz patent in suit by reason of fraud * *." 


3. Fraud Cannot Constitute the Basis For Invalidating 
a Patent By Destroying Its Presumption of Validity 

In our previous brief on appeal, it was pointed out that fraud may 
be pleaded under 35 U.S.C. 282 to secure dismissal of the suit on the 
ground of unenforceability but not to invalidate the patent. Electro- 
Bleaching Co. v. P. Eng. Co., 8 F. 2d 890, aff'd 12 F. 2d 511, cert. 
den. 47S. Ct. 239, 273 U. S. 728. By its findings of fraud and destroy- 
ing the presumption of validity, the lower Court misapplied the law. 


4, There Were No New Facts Presented Which Were 
Not Before the District Court in the Old 4915 Suit 
Here we are talking about evidential facts. As pointed out in our 
old briefs on appeal, all of the evidential facts on which Judge 
McLaughlin's decision was based in the old 4915 suit were before him. 
The only new facts which have been adduced in the case at bar are the 
cumulative prior art references discussed under Point 1-A of this brief. 


5. The Statement Contained in Finding 24 That Evidence 
of the Lubricating Effect of Molten Asphaltum on 
Glass Fibers Was Not Before the District Court in 
the Old 4915 Suit Constitutes Error 
The lower Court found that the lubricating effect of molten asphal- 
tum on glass fibers is shown by the prior art and that such evidence was 
not before the District Court in the old 4915 suit. Admittedly, the prior 
art references shows this feature, but the lower Court obviously did not 
read the references or, if he read them, failed to appreciate the fact 
that the references before the District Court did disclose that feature. 


Referring to appellee's DX-1 (JA 275, 291, 328), Slayter, et al. 
2, 133, 238, Powers and the Modern Plastic publication each show that 


glass fibers are and must necessarily be lubricated by any known 


41 


applied to a particular use. 


| 
lubricating substance before being converted into something else or 
| 


The Fact That Molten Asphaltum Acts As a heb bicant 
on Glass Fibers Is Irrelevant to the Question of! 
Validity or Presumption of Validity of the Patent in 
Suit | 


By finding 24, the lower Court appears to think that the lubricating 
qualities of molten asphaltum on glass fibers is material with respect to 
the validity of the patent in suit. The basis of the finding is the appel- 
lee's erroneous contention that Lower and Hatz claimed to have discovered 


the lubricating qualities of molten asphaltum on glass and that their repre- 
sentation in this respect constituted fraud. The argument 

was and is that this quality of molten asphaltum was well known, and that 
since Lower and Hatz did not discover that quality, they did not make an 


invention. This argument is implied in finding 24. 
| 


Appellee's representation in this respect is a bald attempt to sub- 
stitute an issue. | 

Lower and Hatz’ invention consists of the discovery of a new use for 
spun glass and not in the discovery that molten asphaltum acts asa 
lubricant on glass fibers. In making glass yarns, the basic glass fibers 
are lubricated, the method being disclosed in the old pilot art references. 
All that Lower and Hatz did in this connection was to offer a scientific 
explanation or report the result of their obServation that the molten 
asphaltum flowed off the glass yarns in their mop without being absorbed 
and preventing their abrading one another because of the lubricating qual- 
ity of the molten asphaltum. It turns out that their explanation is correct 
because Professor Phillips explained the phenomenon in detail (JA 136-138) 
and his explanation is not denied. | 

But even if Lower and Hatz’ explanation of the success of their mop 
was incorrect, that fact would not invalidate the patent or destroy its 
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presumption of validity because an inventor need not know the theory of 
operation of his invention. Westinghouse Electric Mfg. Co. v. Montgomery 
E. L. & P. Co., 153 Fed. 890, 901; Walker on Patents, Deller's Ed. 1937, 
p. 1231 and cases there cited. 


We might add in this connection that industry has used the Lower 
and Hatz invention for years. The benefits obtained have not been one 
iota less because of the scientific explanation of the success of the mop. 
The art almost always precedes the science. Lots of people used fire 
before anyone knew anything about the chemical phenomenon. 


It is contended, therefore, that no material evidential facts were 
adduced which were not before the District Court in the old 4915 suit; 
that the so-called new tacts consist entirely of the Court's reasons for 
again finding fraud in the case; that the question of fraud is not open tor 
further discussion; that there is no authority of law for destroying the 
presumption of validity on the ground of fraud, and that the lubricating 
qualities of molten asphaltum on glass fibers is not a part of Lower and 
Hatz' invention and is not determinative of the validity of the patent in 
suit. 


vill 


IT WAS ERROR FOR THE LOWER COURT TO HOLD THAT 
THE BURDEN OF PROOF ESTABLISHING INVALIDITY OF 
THE PATENT IN SUIT HAS BEEN MET BY APPELLEE 
(CONCLUSION 9) 


As this Court has said in the case at bar, Haloro, Inc. v. Owens- 


Corning Fiberglas Corp., cited, the burden of proof of establishing 
invalidity of the patent is on appellee, and the burden is heavy. It must 

be by "clear and convincing evidence". It is submitted that the appellee 
has not met the burden at all, much less by clear and convincing evidence. 
It is unnecessary to elaborate upon our contention for the matter has 


been amply covered under previous points. 
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Ix 


IT WAS ERROR FOR THE LOWER COURT TO HOLD 
THE PATENT IN SUIT INVALID (FINDING 9) 


It is submitted that Finding 9 is really a conclusion and is error 
for the reasons set forth under Points II to VU, inclusive. | 


x 


IT WAS ERROR FOR THE LOWER COURT TO HOLD THAT | 


ACTS OCCURRING PRIOR TO THE GRANT OF A PATENT | 
ARE NOT RELEVANT TO THE QUESTION OF INFRINGE- 


MENT (CONCLUSION 11) | 
| 
We can find nothing in law sustaining the Trial Court's ruling that 


evidence of acts occurring prior to the grant of the patent in suit is not 
relevant to the question of infringement. ! 

Appellant filed a motion under Rule 43-c, F.R.C.P., that the Trial 
Court report in full evidence excluded at the original trial. Such motion 
and the evidence excluded are in the record (JA 199). Justifying its 
ruling, the Trial Court said that '"'Prepatent infringement’ is contrary 
to the patent laws". "Prepatent infringement" is a term coined by 


appellee to meet the exigencies of the case. It is wide of the mark. 


Concededly, damages for infringement cannot be collected prior 
to the date of the patent because a patent speaks as of the date of its 
grant, but that is not the question. The question here is whether appel- 


lee's infringing conduct prior to the date of the patent in suit, which 
conduct constitutes appellee an aider and abettor or an inducer of 
infringement, is relevant to actual infringement after the date of the 
patent where the actual infringement is related to such conduct ? The 


infringing conduct comprises the activities described under Point XIV. 
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Patent infringement is a tort. It is unnecessary to remind this 
Court that it is an elementary rule of torts that every man is liable for 
the natural, probable and foreseeable consequences of his wrongful acts. 
No man will be heard to say, for example, that although he placed a 
driver, known to him to be untrained, in the driver's seat of a heavy 
road roller and directed him to start it in motion, and then escape 
liability for damages caused by such driver who drove the roller head- 
long through the business establishment owned by another, on the theory 
that he was not present at the instant of the crash. Proof of his contri- 
bution to the tort is unquestionably admissible, particularly if he intended 
to put his competitor out of business by wrecking the latter's place of 
business. Likewise with patents. : 


Congress has incorporated this salutary rule of torts in the patent 


laws by providing that: 


"(b) Whoever actively induces infringement of a patent 
is liable as an infringer." (35 U.S.C. 271) 


No time limit is specified as to when the inducement can take place. If 
all of the infringing conduct took place prior to the issuance of the patent, 
it constitutes infringement if it was done with the intent to infringe the 
patent after it was granted, or with intent that infringement continue 
after the patent issues. It was so held in Jones v. Radio Corporation of 
America, 106 USPQ 170, 131 F.Supp. 82, and in International Radio Tele- 
graph Co. v. Atlantic Communications Co., 290 F.698, 703. 


In the Jones case it was held that: 


"Further, even though Union Carbide's acts were 
all performed prior to issuance of the patent, if they 
were performed with intent that the infringing conduct 
continue after the patent was issued, they constitute 
infringement. See Barrett v. Sheaffer, 7th Cir., 251 
F.74. The Senate Committee Report expresses a leg- 
islative intent to reach aiders and abettors. S. Rep. 
1979, supra. Similar justification for the determina- 
tion may be found in the theory of conspiracy expressed 
in International Radio Telegraph Co. v. Atlantic Com- 
munications Co., 2d Cir., 290 F.698, 703". 
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IN CONNECTION WITH THE QUESTION OF VALIDITY, IT 
WAS ERROR FOR THE LOWER COURT TO EXCLUDE | 
EVIDENCE ESTABLISHING THAT APPELLEE, THROUGH; 
ONE OF ITS EMPLOYEES, FILED AN APPLICATION FOR 
PATENT FOR THE INVENTION IN SUIT. 
i 
Coming now to the matter of excluded evidence of the defendant's 
conduct prior to the date of the patent in suit as it relates to the matter 
| 
of validity, it needs no extended argument to show that admissions against 
interest of the defendant and the inconsistency of its positions before and 
| 
after the date of the patent can be shown. This is particularly true with 
| 
respect to the application for patent for the invention in suit filed by 
defendant's employee, Warren J. Rowley, on April 26, 1946, Serial No. 
665,261, and assigned to defendant. This evidence was offered in evidence 
| 
at the original trial to establish defendant's previous views on the ques- 
tions of patentability and validity of the Lower and Hatz invention and 
| 


patent, but the Court refused to admit the same (JA 43). | 


It should be noted in this connection that the appellee admits the 
filing by Rowley of such an application and further admits the filing by 


Rowley of a Canadian application for the invention in suit one year later 
(See Par. 2, Appendix "A", to Defendant's Reply Memorandum to Plain- 
tiff's Opposition to Defendant's Motion for Partial Summary Judgment. 
While a copy of the domestic application is of record, yet it was not 
admitted in evidence when offered by appellant in connection with the 
question of validity. | 


There is little cause to wonder or speculate about the defendant's 
frantic, and thus far successful, effort to exclude evidence of this kind 
because, in the Rowley application for patent, the defendant fulsomely 


praised the glass mop and made affidavit that it was new. In such cir- 
cumstances, the filing of the application confirms the validity of the Lower 
and Hatz patent, without more. It was so held in Cover v. Chicago Eye 
Shield Co. (CCA 7), 45 USPQ 7, 111 F.2d 854, 859, and in Crowder Vv. 
Armour, 42 USPQ 234, 105 F.2d 232, 236. | 
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x0 


IT WAS ERROR FOR THE LOWER COURT TO FIND THAT 
THE APPELLEE HAD NOT SOLD ANY ROOFING MOPS 
SINCE THE DATE OF THE PATENT IN SUIT (CONCLU- 
SION 30) 


The Appellee is a Direct Infringer 
The grant of the Lower and Hatz patent conferred upon them, their 
successors and assigns, "the right to exclude others from making, using, 


or selling the invention throughout the United States" (35 U.S.C. 154). 


Any invasion of their rights, i.e., any unauthorized making, using, or 


selling of their patented invention, is a tort. Carbice Corporation of 


America v. American Patents Development Corporation, 283 U.S. 27, 33. 
Defendant directly invaded the plaintiffs’ rights (infringed) as follows: 


John H. Weaver testified that he manufactured mops from 1953 to 
1955 and shipped the same at the defendant's request to the defendant's 
sales offices, one such office being in Washington, D. C. (JA 41) 
and Hatz testified that the defendant's local office in the District of 
Columbia offered to sell him a glass mop after the date of the patent 
sued upon and that he actually purchased such a mop from Harry L. 
Clark (JA 44,45) who was the distributor ofOwens-Corning in the District 
as evidenced by an advertisement in the local telephone directory dated 
1958 (JA 35). 


xII 


| 
| 
IT WAS ERROR FOR THE LOWER COURT TO FIND THAT 
THE APPELLEE MANUFACTURES AND SELLS ONLY | 
GLASS FIBER MATERIAL WHICH WAS DEVELOPED AND 
MARKETED PRIOR TO THE DATE OF THE INVENTION | 
IN SUIT AND THAT SUCH MATERIAL IS A STAPLE ARTICLE 


OF COMMERCE IN SUBSTANTIAL COMMERCIAL USE IN THE 
MANUFACTURE OF TEXTILES (FINDING 31) 


A: Finding 31 Contradicts Finding 21 
and Negatives Conclusion 5. 


In Finding 21 and Conclusion 5, the Trial Court found and held 
that the necessary setting for the invention in suit was lacking because 
the new glass material had just become available at about the time Lower 
and Hatz made their invention. We have denied this contention under 
Point VI, and are pleased to note that here the Court below agrees with 
us in Finding 31. ! 


B. Appellee Produced a Special Mop 
Yarn For Making Roofing Mops. 

A deliberate effort was made by appellee through its witness 
Fletcher to make it appear, by shifting the meaning of terms, that spun 
glass mops are fabricated of Owens-Corning basic yarn which appellee 
contends it has a right to sell irrespective of the use to which it is put 


through its active inducement. | 


To fix the meaning of terms used and to ascertain what Fletcher 
was talking about, he was asked on cross-examination: how fiberglas 
yarns were made. He replied that continuous FILAMENTS were spun 
from a bushing and that such filaments were in diameter about one 
one-hundredth of the diameter of a hair from the human head; that a 
plurality of such filaments were laid parallel to each other and held 
together by a binder to prevent their floating away to form STRANDS, 
and that the strands are twisted together to form YARNS (JA 60). 

Still being cross-examined, Fletcher was asked the question: 
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"Q. Well, is this a fair statement, that your answer to 
the question was that this basic thing out of which 
yarn is made is not developed for any particular 
purpose but is adapted for many uses? 


A. That is exactly what I said."' (JA 66) 
Filaments, then, are basic material out of which yarns are made. 


Fletcher’s testimony on cross-examination in this respect is 
accepted because it is confirmed by Professor Phillips (JA 136) 
and admitted by Staelin (JA 207) and also because in defendant's 
exhibit DX 1 there iis an article from the Bulletin of the American 
Ceramic Society, March 15, 1943, Vol. 22, Nos. 3, March 15, 1943, 
on page 60 of which it is stated that: 

""* * #* In 1931, there was but one Fiberglas 

product; today, 380 separate Fiberglas products are 

manufactured, and large quantities of BASIC FIBERS 

and YARNS are contributing to the value of a wide 

variety of independently manufactured articles". (JA 326) 

As we interpret this evidence, FILAMENTS are the basic articles 
for making YARNS, and YARNS are produced for a wide variety of dif- 
ferent applications. If this interpretation be correct, and we think it is, 
clearly it is fallacious reasoning to argue that because FILAMENTS 
constitute basic material for making all kinds of yarns, it follows that 
any yarn is basic and adaptable for any use, when the evidence shows 
that in 1931 hundreds of different types of yarns (380) were produced 
for different uses. 


As we have previously stated on page 38 of this brief, the standard 
product of Owens-Corning (not other manufacturers) up to the war was 
electrical tying cord, which Lower and Hatz used in making their mop 
and for which defendant's 150's 1/2 yarn was later substituted. Fletcher 
tried to make it appear that this yarn was not developed for the special 
use of mop making, and appellee says that it is adapted for general use 


and, therefore, the defendant cannot be held for infringement for selling 
the same. But 150'’s 1/2 yarn was specially developed for mop making 
purposes, as admitted by defendant. 
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As early as 1947, the defendant admitted that it had produced a 
new mop yarn. In April of that year, it caused to be published in the 
Sheet Metal Worker an advertisement of a glass roofing mop, in which 
it was stated, "Why more roofers prefer fiberglas mop yarn", with the 
additional statement: '"Fiberglas mop yarn -- the first mop yarn 
improvement in a generation of roofers -- is winning nationwide pref- 
erence in the entire roofing industry" (PX 13, JA 217). | 


Our same exhibit (PX 13) contains a page from the American 
Roofer of March, 1955, in which appears the following admission by 
the defendant: "Ask about the new fiberglas yarn for roofing mops". 

Our exhibit PX 1 contains an advertisement by Owens 
One of them asserts that "Roofers Acclaim Remarkable New Mop Made 
of Fiberglas Mop Yarn". Another advertisement is from The American 
Artisan of February, 1948, which begins with the admonition, "Get These 


4 Advantages with Fiberglas Mop Yarn" (JA 216). | 


| 
Also, our exhibit PX 16 is an advertisement by the defendant 
entitled, "How to Assemble a Fiberglas Roofing Mop", on page 2 of 
which is stated, "Universal acceptance by manufacturers, contractors 
and roofers confirm the unusual characteristics of fiberglas mop yarn" 
(underscoring added). Furthermore, Staelin admits the production of 


-Corning. 


a new mop yarn (JA 207). : 


The evidence seems incontrovertible that the appellee really 
did produce a yarn for the particular purpose of making roofing mops 
| 
and advertised such yarn for that purpose both before and after the 


date of the patent. 
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XIV 


IT WAS ERROR FOR THE LOWER COURT TO FIND THAT 
THE APPELLEE HAS NOT DIRECTLY OR CONTRIBUTORILY 
INFRINGED THE PATENT IN SUIT (FINDING 32) 


The subject of direct infringement has been discussed under 
Point XI. 


Defendant's every act with respect to glass roofing mops since the 
date Lower and Hatz visited Morris around Christmas 1945 shows that 
the defendant is liable as a contributory infringer under section b of the 
quoted statute. : 


Defendant advertised in trade journals its fiberglas yarn specially 
recommended for mop making purposes after the date of the patent in 
suit. Advertising an article of manufacture for infringing purposes con- 


stitutes contributory infringement. American Stainless Steel Co. v. 


Ludium Steel Co., 16 F.2d 823, 824; Henry v. Dick Co., 224 U.S. 1, 48; 
Kalem Co. v. Harper Bros., 222 U.S. 55. The advertisements referred 
to are found in PX 12 (JA 38), and inthe Washington, D. C., telephone 
directory (JA 35). 


A package of: mop yarn but to size for mop making purposes with 
full instructions contained in the package (PX 12 and PX 12A;) 
for making the mop, was purchased in the open market by Hatz from a 
distributor of Owens-Corning after the date of the patent sued upon 
(JA 44). 


Lower purchased mop yarn cut to size from Owens-Corning after 
the date of the patent (JA 35, 36). His testimony is not questioned. In 
fact, defendant admitted in its Answer that within six years previous to 
the filing of the Complaint in this case it sold fiberglas yarn cut to size 
for mop making purposes. 
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Under Point X of this brief, we have heretofore pointed out that 
Jones v. Radio Corporation of America and International Radio Telegraph 
Co, v. Atlantic Communications Co., all cited, are authorities for holding 
that the infringing conduct of the defendant is admissible to establish con- 
tributory infringement under section b of the infringement statute on the 
ground of aiding and abetting. The aiding and abetting started early and 
has never ended. Some of the aiding and abetting is as follows: 


All of the Owens-Corning advertisements of mop yarn mentioned 
in this brief, particularly PX 16 (JA 111), How to Assemble a Fiberglas 
Roofing Mop; the deposition testimony of Warren J. Rowley, a former 
employee of Owens-Corning, who testified that the appellee, prior to the 
grant of the patent, set up distributors for the sole purpose of selling 
fiberglas mop yarn to roofers (JA 42); the testimony of Lundeen who 
testified that Owens-Corning solicited his business and sold him mop 
yarn cut to length for mop making purposes and with instructions for 
making the mop (JA 80), and that he still sells mops, and the testimony 
of Warren J. Rowley of Owens-Corning, who said that the appellee set 
up distributors for selling its mop yarn (JA 42). These acts, we submit, 
not only establish infringement but also they establish aggrevated infringe- 
ment. | 
| 
XV : 
| 
IT WAS ERROR FOR THE LOWER COURT TO HOLD THAT 
UNDER THE STATUTE THE SALE OF A STAPLE ARTICLE 
OR COMMODITY OF COMMERCE SUITABLE FOR SUBSTAN- 


TIAL NONINFRINGING USE IS NEVER CONTRIBUTORY | 
INFRINGEMENT. | 


The Court below concluded (Conclusion 12) that: 


| 
| 
"Under the statute the sale of a staple article or commodity 


of commerce suitable for substantial noninfringing use is 
not contributory infringement." 
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This is not the law, and it never was. 
The Law with Respect to Patent Infringement. 


The statutory definition of infringement is found in 35 U.S.C. 271, 
the pertinent portions of which insofar as the case at bar is concerned 
read as follows: 


"271, INFRINGEMENT OF PATENT 


(a) Except as otherwise provided in this title, who- 
ever without authority makes, uses or sells any patented 
invention, within the United States during the term of the 
patent therefor, infringes the patent. 


(b) Whoever actively induces infringement of a patent 
shall be liable as an infringer. 


(c) Whoever sells a component of a patented machine, 

manufacture, combination or composition, or a material 

or apparatus for use in practicing a patented process, con- 

stituting a material part of the invention, knowing the same 

to be especially made or especially adapted for use in an 

infringement of such patent, and not a staple article or com- 

modity of commere suitable for substantial noninfringing 

use, shall be liable as a contributory infringer”’. 

The historical and revisers note following section (b), quoted above, 
specifies that an aider and abettor is a contributory infringer (35 U.S.C. 


Annotated, 18). 


It will be noted that paragraph (c) of the quoted statute covers a 
seller who sells a non-staple which is a material part of the patented 
invention where the seller has knowledge that the thing sold is especially 
made for infringement, and is so made. As stated, this paragraph 


relates only to a seller. 


Paragraph (b), on the other hand, covers contributory infringement 
and reaches those cases not falling within the narrow confines of para- 


graph (c), such as advertising that a device was capable of an infringing 


use. See American Stainless Steel Co. v. Ludlum Steel Co., cited. 
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Appellee says that its 150's 1/2 yarn has substantial non-infringing 
uses and that, therefore, paragraph (c) of the statute applies. The lower 


Court so held (Conclusion 12). 


| 
We submit that the argument and conclusion are untenable. 


It has heretofore been pointed out that the yarn mentioned was 
admittedly produced and advertised for mop making purposes. There- 
fore, paragraph (c) does apply, and if it doesn't, certainly paragraph (b) 
does. | 

Appellee would confuse thinking, It argued in effect that paragraph 
(c) controls by interpreting that paragraph as meaning that if one actively 
induces infringement under paragraph (b) and can show that, notwithstand- 
ing such active inducement, what he sells is capable of substantial non- 
infringing uses, he shall never be held liable for infringement. In other 
words, paragraph (c) authorizes active inducement of infringement under 
paragraph (b). Such interpretation, we submit is unwarranted. We contend 
that paragraph (c) is in no way a limitation on paragraph (b). Paragraph 
(c) goes no further, we submit, than to define the circumstances under 
which a vendor, who does no more than to sell, shall be liable for infringe- 
ment. This is clear from the opening words, "Whoever sells On a Se 
Of course, the mere sale of a staple never, in itself, induces infringe- 
ment and certainly does not actively induce it. | 


This matter was recently considered in the case of Calhoun v. Steel 
Chemical Mfg. Co., 153 F.Supp. 293. In that case the court said (301): 


"Assuming but not deciding, the o-rings are staple 
articles of commerce, it does not follow that a seller of 
such article would in no event be liable as a contributory 
infringer. As indicated by the reviser's notes, contribu- 
tory infringement is defined in both paragraphs (b) and (c). 
Although paragraph (b) uses the term "Infringer", and 
paragraph (c) refers to a "contributory infringement", it 
is clear that each paragraph defines a different type of 
contributory infringement. While paragraph (c) exempts 
the seller of a staple article of commerce from liability 
as a contributory infringer as therein defined, no such 
exemption from liability is granted one who actively) 

| 
| 
| 
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induces the infringement of a patent in connection with 
the sale of staple articles of commerce especially made 
or especially adapted for use in the infringement of a 
patent. The author of the commentary, supra, makes 
the following pertinent comment: 


‘Paragraphs (b) and (c) are independent 
as written but, in connection with the sale of 
such things as staple articles and commodi- 
ties of commerce suitable for such non-infring- 
ing uses, which fall within the specific exemp- 
tion of paragraph (c), something more than a 
mere knowledge of an intended infringing use 
would have to be shown to make out a case of 
active inducement under paragraph (c)'" 


Paragraph (b) of the infringement statute has been interpreted and 
applied in many other decisions. In National Ventilated Awning Co. v. 
White, 88 USPQ 416, 94 F.Supp. 451, it was held that a manufacturer of 
awnings directly or contributorily infringes by furnishing the customers 
complete awning parts with directions as to the manner of assembling 


awnings. 


In Harris v. National Machine Works, Inc., 79 USPQ 320, 171 F.2d 
85, it was held that one is a contributory infringer who makes and sells 


elements of a combination covered by a patent claim with knowledge, 


purpose and intent that they be used in a combination which would infringe 
the claim. Other cases holding likewise are: 
Smith, Kline & French Laboratories v. Clark & Clark, 
66 USPQ 440, 62 F.Supp. 971; 


Conmr Products Corp. v. Tibony, 67 USPQ 323; 63 F. 
Supp. 372; and 


Hemphill Co. v. Jordan, 83 USPQ 431, 86 F.Supp. 248. 


The statute (35 U.S.C. 271-b) is merely a statutory enactment of 
case law, starting with Wallace v. Holmes, 9 Blatchf. 73, Fed. Cas. No. 
17,100 (1871). Walker on Patents, Deller's Edition, Vol. 3, p. 1764, 
instead of specifying that the essential element of contributory infringe- 
ment consists of active inducement, as does the statute, defines con- 


tributory infringement as the "intentional aid or cooperation in 
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transactions, which collectively constitute complete infringement”. 

He then gives an example: "where a person furnishes one part of a 
patented combination, intending that it shall be assembled with the other 
parts thereof, and that the complete combination shall be used or sold; 
that person is liable to an action, as infringer of the patent on the com- 


plete combination". He cites a great many cases, among them being: 
Canada v. Michigan Malleable Iron Co., 124 F.486; 
General Electric Co. v. Sutter, 186 F. 637; 


Westinghouse E. & M. Co. v. Precise Mfg. Co., 
11 F.2d 209, 212; and 


Young Radiator Co. v. Modine Mfg. Co., 55 F.2d 
545, 548. 


XVI 


IT WAS ERROR FOR THE LOWER COURT TO HOLD THAT 
THE APPELLANT HAS NOT MET THE BURDEN OF PROOF 
TO ESTABLISH INFRINGEMENT AND CONTRIBUTORY | 
INFRINGEMENT OF THE PATENT IN SUIT (CONCLUSION 14) 


It is submitted that appellant has met the burden of proof to 
establish infringement and contributory infringement of the’ patent in 


suit for the reasons discussed in some detail under Points XI, XIII 
and XIV. | 


The Claims Infringed 


At this point, we desire to say that all of the claims of the patent 
in suit are claimed to be contributorily infringed and that claims 4,5 
and 6 of the patent are claimed to be directly infringed. We do not 
contend that claims 1, 2 and 3 are directly infringed because of the 
recitation of the sheath surrounding the handle. | 
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XVII 


THE REFUSAL OF THE TRIAL COURT TO AMEND ITS 

FINDINGS OF FACT AND CONCLUSIONS OF LAW IN 

ACCORDANCE WITH APPELLANT'S REQUEST CONSTI- 

TUTES ERROR. 

Appellant filed a motion under Rule 52-b, F.R.C.P. that the Trial 

Court amend its findings of fact and conclusions of law (JA 192) 
which motion was denied (JA 220). These proposed findings and 
conclusions are based on the points discussed herein. It is submitted 


that it was error to deny the motion. 


CONCLUSION 


It is contended that if there ever was a case where a giant corpora- 


tion confiscated the invention of little men, it is the case at bar. 


The evidence is overwhelming that Owens-Corning appropriated 
the Lower and Hatz invention at its inception and induced others to do 
so on a nation-wide scale, and thus far has escaped the consequences 
of its wrong-doing by successfully adopting tactics based on six logical 
fallacies: 


First and foremost, by the fallacy of diversion, of detracting 
attention from the real issues involved. This was done with a "Stop 
Thief" argument which involved talking long and loud about alleged 
fraud notwithstanding the prior decision of this Court on the subject. 


Second, by the fallacy of substitution, of setting up a fictitious 
case or a false standard of comparison (an expedient often resorted to 


by debaters when the cause appears lost). This was done by asserting 
that the Lower and Hatz discovery is something which the patent itself 


shows it isn’t (discovery of the lubricating qualities of molten asphaltum). 


| 
57 | 


Third, by the fallacy of beclouding an issue, of creating uncertain- 
ties and doubt about the statutory presumption of validity of the patent in 
suit, which this Court has said can be done only by evidence which is 
clear and convincing. This was done by citing a plethora of prior art 
references pertaining to appellee's fictitious case. | 
Fourth, by the fallacy of compulsion, of preventing appellant 


through objections from fully proving its case. | 


Fifth, by the fallacy of bold denial, of ignoring or ieuyiig the 
existence of appellee's own evidence establishing validity of the patent 
in suit and its infringing conduct. 

Sixth, by the fallacy of beguiling candor, of misleading the Trial 
Court through distortions and misapplications of the law governing the 
admissibility of evidence, the validity of the patent in suit, and the 


| 
There is no question of fraud to be decided. Although pertinent 


appellee's infringement. 


testimony and documentary evidence relating to the validity and infringe- 
ment of the patent in suit was excluded, yet the evidence admitted for 
other purposes clearly shows that such patent is valid and infringed. 

The Court below was misled. Its decision was based on ertoneous 
premises, and Haloro is entitled to a reversal. ! 


All of which is respectfully submitted. 


CONDER C. HENRY, 
338 Munsey Building, | 
Washington, D. C. 


Attorney for Appellan 
Of Counsel: 


John J. Finnegan, Jr., 
728 Market Street, 
Camden, N. J. 
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APPENDIX 


STATUTES AND RULES INVOLVED 


35 U.S.C., R.S. 4920 


—— 


"282. Presumption of Validity; defenses | 
| 
"A patent shall be presumed valid. The burden of establishing invalidity 
of a patent shall rest on a party asserting it. 


"The following shall be defenses in any action involving tne validity or 
infringement of a patent and shall be pleaded: 


(1) Noninfringement, absence of liability for infringement, or unen- 
forceability, 


(2) Invalidity of the patent or any claim in suit on any ground specified 
in Part II of this title as a condition for patentability. 


(3) Invalidity of the patent or any claim in suit for failure to comply 
with any requirement of sections 112 or 251 of this title, | 


(4) Any other fact or act made a defense by this title." 


Part II - Patentability of Inventions 
and Grant of Patents 


35 U.S.C., R.S. 4886 


-5.C., 
"101. Inventions Patentable 
| 
"Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter, or any new and eee) improve- 
ment thereof, may obtain a patent therefor. | 
| 
"102. Conditions for Patentability; Novelty and Loss of Right to Patent 
"A person shall be entitled to a patent unless: 


"(a) the invention was known or used by others in this country, or 
patented or described in a printed publication in this or a foreign 
country, before the invention thereof by the applicant for patent, or 


"(b) The invention was patented or described in a printed publication 
in this or a foreign country or in public use or on sale in this country, 
more than one year prior to the date of the application tes patent in 
the United States, or 


"(c) he has abandoned the invention, or 
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"(d) the invention was first patented or caused to be patented by the 
applicant or his legal representatives or assigns in a foreign country 
prior to the date of the application for patent in this country on an 
application filed more than twelve months before the filing of the 
application in the United States, or 


"(e) the invention was described in a patent granted on an application 
for patent by another filed in the United States before the invention 
thereof by the applicant for patent, or 


"(£) he did not himself invent the subject matter sought to be patented, or 


"(g) before the applicant's invention thereof the invention was made in 
this country by another who had not abandoned, suppressed, or concealed 
it. In determining priority of invention there shall be considered not 
only the respective dates of conception and reduction to practice of the 
invention, but also the reasonable diligence of one who was first to con- 
ceive and last to reduce to practice, from a time prior to conception by 
the other." 


403. Conditions for Patentability; Non-obvious Subject-Matter 
"A patent may not be obtained though the invention is not identically 


disclosed or described as set forth in section 102 of this title, if the 
differences between the subject matter sought to be patented and the 
prior art are such that the subject matter as a whole would have been 
obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability 
shall not be negatived by the manner in which the invention was made." 


Rules of Practice, U.S. Patent Office 


Oe eee 


132. AFFIDAVITS TRAVERSING GROUNDS OF REJECTION. 


When any claim of an application is rejected on reference to a domestic 
patent which substantially shows or describes but does not claim the 
invention, or on reference to a foreign patent, or to a printed publica- 
tion, or to facts within the personal knowledge of an employee of the 
Office, or when rejected upon a mode or capability of operation attri- 
puted to a reference, or because the alleged invention is held to be 
inoperative or lacking in utility, or frivolous or injurious to public 
health or morals, affidavits traversing these references or objections 
may be received". 
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THE PRIOR ART REFERENCES RELIED UPON | 
BY APPELLEE 
Rasic, 2,295,914, Sept. 15, 1942, Cleaning and Polishing Mop; 


Weimann, 2,343,600, March 7, 1944, Method For Saturation of 
Fibrous Material; | 


Fisher, 2,224,149, Dec. 10, 1940, Apparatus For Coating Strands; 
Slayter, 2,133,237, Oct. 11, 1938, Textile Material; _ 

Slayter et al., 2,133,238, Oct. 11, 1938, Glass Fabric; 

Slayter, 2,206,059, July 2, 1940, Fibrous Glass Felt; 

x Baird et al., 2,133,183, Oct. 11, 1938, Electrical Insulation 

x Powers, 2,224,274, Dec. 10, 1940, Fabric Material; : 


x Owens, 2,243,917, June 3, 1941, Corrosion Resisting are and 
Fabric; 


Rheinberger, 1,359,104, Nov. 16, 1920, Shine Removing Brush; 


x Grunberg, 2,320,323, May 25, 1943, Bottle Stopper With 
Applicator Extension; 


Schreyer, 2,466,785, April 12, 1949, Cosmetic Applicator; 


Kahn, 2,197,866, April 23, 1940, Starting Wick For Oil 


Burners; | 


Roth (British), 24,558, Feb. 29, 1912, Improvement In Brushes 
For The Application of Acid or Other Liquids; | 


The Glass Industry, Vol. 18, p. 24, Jan. 1937; 
Textile Colorist, Vol. 65, No. 769, Jan. 1943; 


| 
Bulletin of the American Ceramic Society, Vol. 22, No. 3, 
pp. 60-64; | 


The Kiwanis Magazine, Vol. 30, No. 2, pp. 12, 13, 46, Feb. 1944; 
Modern Plastics, Vol. 21, No. 9, pp. 100 et seq., May 1944; and 
Compressed Air Magazine, Vol. 50, No. 8, pp. 200-205, Aug. 1945. 


Docket Entries Ss . ae ee 
Amended Complaint, Filed July 25, 1955 - : 


Answer to Amended Complaint, Filed Ausut 29, 1955 5 
Schedule A -- United States Patents ar fiy eae 


Order on Motion for Summary Judgment, Filed January 4, 1956 
Notice under 35 US.C, 282, Filed by Defendant October 29, 1957 


Excerpts from Transcript of Proceedings, February 19, 1958 


Witnesses: 


Frank K,. Lower 
Direct . . 


James O, Sutton 
Direct . 2 . . ° ° ° e 


Excerpts from Deposition of Carl G, Staelin , 
Excerpts from Deposition of JohnH, Weaver . 
Excerpts from Deposition of Warren J. Rowley 


Excerpts from Deposition of Thomas R. Hatz, Jr. 


Ed Fletcher 
Direct . 
Cross . 
Recross 


Frank W, Kane 
Direct . 
Cross . 


John W, Lundeen 
Direct. 
Cross - 


Edward E. Morris 
Direct , e . . 
Cross s . . . 


Excerpts from Deposition of Thomas R. Hatz, Jr. 


William Preston Wilson 
Direct . ae 


George M., Patterson 
Direct 2. 


Frank K, Lower 
Direct . 
Cross . 

~ Redirect 


Charles John Phillips 
Direct . Py 


Cross ee RO te ge ee ek ee 

Redirect el Meise, tas Baye ee ee) 
Excerpts from Deposition of Jack H. Waggoner 
Excerpts from Deposition of Warren J, Rowley 


(ii) 
INDEX 
(Cont'd.) 
Memorandum Opinion by Judge McLaughlin in Civil Action 
No, 1145-53, Filed in Open Court February 20,1958 . 


Opinion Dismissing Amended Complaint, Filed June 27, 1958 


Findings of Fact, Filed August 11, 1958 F 
Conclusions of Law aN Ger ioe ys As 


Judgment A ppealed from, Filed August 11, 1958 


Notice of Appeal, Filed September 4, 1958 . . . 


Judgment of Court of Appeals Reversing Judgment of the 
District Court, Filed June 26, 1959 ; 5 ra 


Excerpts from Transcript of Proceedings, November 13, 1959 o 


Findings of Fact and Conclusions of Law, Filed December 29, 1959 
Conclusions of Law ae ss as a ota at tle Clare ta ae ng 


Judgment on Mandate in Favor of Defendant, Filed January 15, 1960 


Motion by Plaintiff for Amended Findings under Rule 52-b, F R.C.P. 
Filed January 22, 1960 ete tes) om wel, Wet tay aror te 


Motion under Rule 43-c, F.R.CP., that the Court Report in Full the 
Evidence Offered on Behalf of Plaintiff, and Excluded, During 
The Trial of this Case, Filed Janyary 22,1960. . . . 


Appendix to Motion by Plaintiff under Rule 43-c, FR.C.P. 


Letter from Ffberglas Corp. to Pepper, Bodine & Stokes, 
Dated March 8, 1947 ep Me! Gay fer. 


Letrer from Fiberglas Corp. to Mr. Frank Lower, dated 
December 9, 1947 4 . . é ‘ ‘ és 


POVGIUISETNORTS 9g ae a 


Amendment to Motion Filed January 22, 1960; that the Court 
Report in Full the Evidence Offered on Behalf of Plaintiff, and 
Excluded, During the Trial of this Case, Filed January 25, 1960 


OVECIETIOR. gg ue oe) ees OE ey ee 


Order Denying Motion for Amended Findings of Fact, Filed 
March 8, 1960 in et i we a a, le 


Order Denying Motion uncer Rule 43-c, Filed March 8, 1960 


Notice of Appeal, Filed March 18, 1960 See Le si a 


PLAINTIFF'S EXHIBIT NO, 
Parts of Certifiec Copy o! File Wiappet and Con ents of Lower and 


Hatz Application for Patent Serial No, 642,664, consisting of - 
Advertisements by Defendant . . . 2. © e« - 


Affidavit of John M, Hall bP ates tei ee wer lee re 
Affidavit of Max Refhmann, Jr. ees ™ Tigh © eee Mee, vee 
Affidavit of James F. Beswick . 

Affidavit of John J, Boyle $ 

Affidavit of Allen H. Kirby, Jr. 


(iit) 


INDEX 
(Cont‘d.) 


PLAINTIFF'S EXHIBIT NO, 1 (Cont'd.): 

Letter to The Commissioner of Patents from Frank K. Lower 
And Thomas R. Hatz, Jr., dated August 9, 1958 . < 
Affidavit of Frank K, Lower a er ee ey os 
Affidavit of OP. Anderson eo ele aly Oe . 
Affidavit of Robert Austermuhl Ma De . 
Affidavit of Rhomas R, Hatz, Jr. ie . 
Affidavit of George M. Patterson Leis 3 ‘ 


PLAINTIFF'S EXHIBIT NO, 10: 


Excerpts from Warren J, Rowley's Application for Patent, 
Serial No, 665,261, dated April 26, 1946, Filed 
December 13, 1955 5 See Tar eee} 


DEFENDANT'S EXHIBIT NO, 1: U.S. Letters Patent: 
Lower, et al., 2,671,922, March 16, 1954, Spun Glass Roofing Mop 
Fisher, 2,224,149, December 10, 1950, Apparatus for Coating Strands 

Kah Kahn, 2,197,866, April 23, 1940, Starting Wick for Oil Stove Burners 
Baird, et al., 2,133,183, Oct. 11, 1938, Electrical Insulation . 
Rheinberger, 1,359,104, November 16, 1920, Shine Removing Brush 
Owens, 2,243,917, June 3, 1941, Corruston Resisting Yarn and Fabric 
Powers, 2,224,274, December 10, 1940, Fabric Material ‘é 
Rasic, 2,295,914, September 15, 1942, Cleaning and Polishing Mop 
Slayter, 2,206,059, July 2, 1940, Fibrous Glass Felt ‘ 5 s 
Slayter, 2,133,237, October 11, 1938, Textile Material is * 
Slayter, et al., 2,133,238, October 11, 1938, Glass Fabric A 


Grunberg, 2,320,323, May 25, 1943, Bottle Stopper with 
Applicator Extension ° . . . . . 


Schreyer, 2,466,785, April 12, 1949, Cosmetic Applicator 


Weimann, 2,343,600, March 7, 1944, Method for Saturation of 
Fibrous Material A * . . . . . . . 


Foreign Patent -- Roth (British), 24,558, Feb. 29, 1912, Improvement 
in Bushes for the Application of Acid of Other Liquids es 


Printed Publications Other Than Patents: 
The Glass Industry, Vol, 18, p. 24, Jan. 1937 - 


Textile Colorist, Vol. 65, No. 769, Jan, 1943 ‘ fe 
Bulletin of the American Ceramic Society, Vol, 22, No, 3 
pp. 60-64, March 15, 1943 SO ae eee Ee ee 
The Kiwanis Magazine, Vol. 30, No. 2, pp. 12, 13, 46, 
February, 1944 2. ww wl lt 
Modem Plastics, Vol. 21, No. 9, pp. 100 et seq., May, 1944 


Compressed Air Magazine, Vol. 50, No. 8, pp. 200-205, 
August, 1945 ye lee eb wt Moshe) ey” ES 
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JOINT APPENDIX 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


HALORO, INC., 
728 Market Street, : 
Camden (2), New Jersey, : 

Plaintiff : Civil Action 
. | 
ve No. 1845-55 

OWENS-CORNING FIBERGLAS CORPORATION, : 

806 Connecticut Avenue, N. W. : 
Washington, D. C., 
Defendant 


CIVIL DOCKET 
Deposit for cost by 


Complaint, appearance, Exhibit. | filed 
Summons, copies (1) and copies (1) of Complaint issued 
Ser 4-25-55 
Stipulation for extension of time to answer to June 16, 1955 
per all counsel app. of Fowler, Leva, Hawes and Symington 
by Lloyd Symington as attys for deft | filed 
Notice by deft for taking deposition of pltf; ser ack; 5-18-55; 
| filed 
Motion of pltf for an order for the protection of pltf and 
ments; notice; ser ack; 5-23-55; Exhibits "A" & "BN"; 
P&A; M.C. 5-23-55 | filed 
Withdrawal of motion for protective order per atty for pltf; 
| filed 
Stipulation extending deft's time to answer until August 15, 
1955 and setting forth conditions for depositions upon oral 
examination (See order) (Fiat) (N) Curran, J : 
Exhibit "A" 
Exhibit "B" 
Exhibit "C" 
Amended complt of pltff filed 
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Summons, copy and copy of amended complt issued ser 7-28-55 
Stipulation extending deft's time to answer until Aug. 29, 1955. 
(fiat) (N) Matthews, J. 
Answer of deft to complt; app of Fowler, Leva, Hawes, & 
Symington, by Lloyd Symington and, Owen & Owen by Carl F. 
Schaffer as attyfor deft; Schedule A attached; c/m 8/29/55 
filed 
Calendared (N) 
Deposition of Thomas R. Hatz & Frank K. Lower filed 
Deposition of George A. Degnan, Harry L. Clarke Jr., 
Creighton C. Callaway Jr. » & Samuel E. Carpenter; Exhib- 
its filed 
Motion of deft. for partial summary Judgment Notice; P/A; 
C/M 11-14-55 M/C 11-14-55 filed 
Stipulation for extension of time for pltf. to oppose motion 
to & including 12-15-55. filed 
Opposition of pltf. to deft.'s motion for partial summary 
judgment; P&A; c/s/ 12/2/55; filed 
Request of pltf. for admissions under Rule 36; c/s 12/13/55; 
exhibit 10; filed 
Opposition of pltf. to deft.'s motion for partial summary 
judgment; c/m 12/19/55; appendix A; appendix B; _filed. 
Motion of deft. for partial summary judgment argued and 
submitted; Reptd: T. H. Doran Tamm, J. 
Memorandum opinion granting deft's motion for Summary 


Judgment as to paragraphs #7 & #12, of amended complaint. 
(N) Tamm, J. 
Change of address of atty. for pltf. AC/N filed. 


Order dismissing pltf.'s claims set forth in paragraphs 7 to 
12 inclusive in amended complaint, with prejudice; judg- 
ment to be entered forthwith. (N) .Tamm, J. 


Order continuing pretrial until 10 days after final disposition 

of C.A. 1704-55(N) Matthews, J. ! 

Notice by atty's for deft under 35 U.S.C. 282; e/m 10-29-57. 
| filed. 

Notice by deft. under 35 U.S.C. 282; ¢/m 12-27-57. filed. 


Deposition of J. W. Lundeen by pltff Published and filed. 
Withdrawal of notice filed 12-30 per atty for deft; c/m 
1-8-58. filed. 
Stipulation re exhibits. filed. 
Stipulation re exhibits. | filed. 
Pretrial Proceedings. : Sirica, J. 
Deposition of Carl G. Staelin 3-15-57; Published & filed. 
Deposition of John H. Weaver by pitf., published & filed. 
Deposition of Warren J. Rowley by pltf. published & filed. 
(filed in 1704-55) ! 
Hearing commenced and respited to 2-20-58 (Rep: 
M.A. Deeds) Mc Garraghy, J. 
Hearing resumed & respited to 2-21-58. (Rep. M.A. 
Deeds) McGarraghy, J. 
Hearing resumed, concluded and submitted. (Rep. M. A. 
Deeds) McGarraghy, J. 
Exhibits (5 certified copies of pages from magazines)filed 
Pltff's trial brief. filed. 
Amendment to trial brief of pltff. filed. 
Deft's trial brief; c/s 4-15-58. filed. 
Pltffs reply Brief. filed. 
Memorandum opinion in re dismissing complt. filed 
McGarraghy, J 
Transcript of proceedings of 2-19-58, pp. 1-63. (Rep. 
M. Deeds) | filed. 
Transcript of proceedings of 2-20-58, pp. 64-219. (Rep. 
! 


M. Deeds) filed. 
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Transcript of proceedings of 2-21-58, pp. 220-300. (Rep. 

M. Deeds.) filed 

Findings of fact and conclusions of law. (N) Micro 8-16-58. 
McGarraghy, J. 

Judgment for deft. Micro 8-16-58 McGarraghy, J.(N) 

Notice of appeal by pltff. Deposit by Conder C. Henry, 

$5.00; copy mailed to Lloyd Symington. filed. 

Cost bond on appeal of pltff with U. S. Fidelity and Guaranty 

Co. in sum of $250. 00 approved and filed. Fiat - Letts, J. 

Official transcript of proceedings, pp. 1-63; pp. 64-219, 

pp. 220-300; (Margaret A. Deeds) filed. 

Statement of points by pltf. on which he intends to rely on 

appeal; c/m 10-2-58 filed. 

Exhibits of pltff. 7, 8, 2, 14, 16, 3, 4, 5, 6 filed. 

Exhibits of deft. 1& 2 

Record on appeal delivered. Deposit $1.75 by Conder C. 

Henry 

Receipt for original file by U. S. C. A. filed. 


Order that the Clerk transmit to Court of Appeals the cer- 
tified copy of file wrapper and contents of said patent 
#2671, 922 attached as supplement to the record. (N) 
McGarraghy, J. 
Pltf's exhibit #1 filed. 
Supplemental Record on Appeal Delivered to USCA., De- 
posit 50¢ by Conder C. Henry, Atty. 
Receipt from USCA for original record. filed. 
Certified copy of judgment of U.S.C.A. reversing and re- 
manding to U.S.D.C. appellant to recover costs; copy of 
opinion attached. N/AC. filed. 
Bill of Costs as taxed by Clerk, U.S.C.A. in the sum of 
$604. 64. filed. 
Return from U.S.C.A. of original record, transcript, sup- 


plemental records and original exhibits. filed. 
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Judgment on judgment of Court of Appeals reversing judg- 
ment of District Court; remanding for new proceedings; 
granting costs on appeal in sum of $604. 64 for pitt. Haloro, 
Inc. vs. Owens-Corning Fiberglass Corp. (N) McGarraghy, 
Brief of pltf. (after remand). | filed. 
Brief for deft. on remand. | filed. 
Reply to pltf to defts brief on remand; Index; c/ m 10-1-59 
filed. 
Heard; argued by counsel and submitted. (Rep. Deeds) 
McGarraghy, 
Findings of fact and conclusions of law. McGarraghy, 
Memorandum by the Court. (Order to be presented) (N) 
McGarraghy, 


Judgment on mandate for deft v pltf; complaint dismissed with 
prejudice with costs to deft (N) micro 1-18 McGarraghy, J 
Transcript of proceedings 11-13; pp 1-8 (Rep M. A. Deeds) 

| filed. 
Motion of pltf for amended findings; c/m 1-22-60/ M.C. 
1-22-60 | filed 
Motion of pltf that Court report in full evidence offered and 
excluded during trial; c/m 1-22; exhibits 1-7; M. Cc. 
1-22-60 | filed 
Amendment to motion that court report evidence offered and 
excluded during trial; ¢/m 1-25-60; exhibits 1-5 _ filled 
Opposition of deft to pltfs motions (1) for amended findings 
and (2) that the court report in full evidence offered by pltf 
and excluded during trial; c/m 2-1-60 | filed 
Answer of pltf to defts opposition to pltfs motion that ths 
court report in full evidence offered by pltf and excluded 
during trial; c/m 2-5-60 | filed 
Motion of pltf for early decision on motions; o/ m 3-7-60; 
M. C. 3-7-60 filed 
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Order denying motion for the entry of amended findings of 
fact under Rule 52(b) (N) McGarraghy, J. 
Order denying motion of pltf under Rule 43(c) (N) 
McGarraghy, J. 
Exhibits 9, 10, 12, 14 and 17 of pltf filed. 
Plaintiffs exhibit #16 filed. 
Plaintiffs Exhibit #1 filed. 
Notice of Appeal by pltf-copy mailed to Lloyed Symington; 
Deposit by Conder C. Henry $5. 00 filed. 
Statement of points to be relied upon on appeal by pltf; 
ce/m 3-18-60 filed 
Cost bond on appeal of pltf in amount of $250. 00 with USF & 
GCo. approved (fiat) Hart, J. 
Plaintiffs exhibit #11 filed. 


[Filed July 25, 1955] 
AMENDED COMPLAINT 
(Infringement) 

Plaintiff, for complaint against the defendant, alleges as follows: 

1. Plaintiff, HALORO, INC., is a corporation duly organized 
and existing under and by virtue of the laws of the State of New Jersey, 
is a citizen of New Jersey, and has its principal place of business in 
Camden and is a resident of Camden, State of New Jersey. 

On information and belief, the defendant, OWENS-CORNING 
FIBERGLAS CORPORATION, is a corporation duly organized and exist- 
ing under and by virtue of the laws of the State of Delaware, having its 
principal office at Toledo, in the State of Ohio, and having a branch 
office in the District of Columbia and a local representative in charge of 
said office, within which District it has committed, and is now commit- 
ting, direct infringement and other acts of infringement of the plain- 
tiff's patent of which complaint is made herein. 

2. The jurisdiction of this Court arises because this is a civil 
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action asserting a claim under the patent laws of the United States and 
| 


includes an interrelated claim of unfair competition, as authorized by 

28 U. S. C. 1338 (a) and (b), and by reason of defendant, Owens-Corning 
Fiberglas Corporation, being a foreign corporation doing business in the 
District of Columbia within the meaning of Title 24, Sec. 378, of the 
Code of the District of Columbia and also by reason of the defendant 
being a foreign corporation having a regular and established place of 
business in said District within the meaning of 28 U. S. C. 1400. 

3. That Frank K. Lower and Thomas R. Hatz, Jr. » | both being 
citizens of the United States and being, prior to January 22, 1946, the 
original, first, and joint inventors of a certain new and useful invention 
relating to a Spun Glass Mop especially designed to spread hot molten 
asphaltum at high temperatures on roofs, and being entitled to a patent 
therefor, made application to the Commissioner of Patents on or about 
the twenty-second day of January, 1946, for Letters Patent! ‘for said in- 
vention, in accordance with existing Acts of Congress and the rules of 
the United States Patent Office; that said application was maintained 
by the Patent Office in secrecy from unauthorized persons; and that by an 
instrument in writing, duly executed and delivered, and duly recorded in 
said Office, the said Frank K. Lower and Thomas R. Hatz, Jr., by direct 
and mesne assignments assigned and transferred the entire! right, title, 
and interest in and to the said invention and application to the plaintiff; 
and that, after fully complying with all the conditions and requisitions 
of the said Acts of Congress and rules of the Patent Office, and pursuant 
to a judgment of this Court, rendered as a result of a civil action under 
35 U. S. C. 145, reversing the decision of said Patent Office by holding 
that the claims then contained in said application and now contained in 
the said patent do in fact involve invention and are patentable, Letters 
Patent of the United States numbered 2, 671, 922 for said inyention, 


signed, sealed, and executed in due form of law, were issued and granted 
to the plaintiff, Haloro, Inc., on the sixteenth day of March, 1954, where- 
by there was secured to the plaintiff and its successors and assigns for 


the term of seventeen years from the date of the -grant of said patent, the 
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sole and exclusive right of making, using and vending said invention 
throughout the United States and the territories thereof. Said patent is 
now in full force and is hereby proffered before the Court. A copy of 
said patent is hereto attached and marked "Exhibit A'’. 

4. That the plaintiff is now and has been at all times since the 
date of the assignment referred to in paragraph 3 of this complaint the 
sole and exclusive owner of the said Letters Patent No. 2,671,922 and 
all rights of recovery thereunder. 

5. The said inventors, Thomas R. Hatz, Jr., and Frank K. 
Lower are the president and treasurer, respectively, of the plaintiff 
company and have been since its organization, which company was in- 
corporated on or about December 11, 1953, and chartered to grant li- 
censes, among other things, under the patent in suit for the manufacture, 
use and sale of the Lower and Hatz invention. The said plaintiff, imme- 
diately after its formation, granted the license hereinafter mentioned in 
paragraph No. 6 of this complaint, to the Miracle Mop Company, which 
is a partnership composed of the said inventors, Lower and Hatz, Jr. 

6. That the invention patented by said patent No. 2, 671, 922 is of 
great utility, displacing, as it does, conventional roofing mops; that 
plaintiff has expended large sums of money in making said invention prof- 
itable to itself and useful to the public; that said invention has been and is 
of great benefit and advantage to the public; that the novelty, utility and 
value of the said invention has been generally acknowledged by the public; 
that important manufacturers have acknowledged and acquiesced in the 
rights of the plaintiff in and to the invention of said Letters Patent No. 
2,671,922, and plaintiff believes that the public generally would recog- 
nize its rights but for the infringements and acts of infringement herein 
complained of; that the plaintiff has granted a license for the manufacture, 
use, and sale in the United States of spun glass roofing mops constituting 
the said invention, and through its licensee has very extensively sold 
and introduced into public use mops in which said patented invention is 
embodied, and the public has demanded and purchased from the plaintiff's 


licensee such mops in very large and in very rapidly increasing quantities; 
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that the plaintiff is willing to supply the entire demand throughout the 
United States, particularly by granting licenses for the manufacture, use 
and sale of the said invention, conditioned under payment of! royalties 
measured by the output of same by its licensees; and that the plaintiff will 
realize and receive large gains and profits fromthe said patented inven- 


tion if defendant shall be prevented from infringing the plaintiff's said 


patent and from actively inducing infringement thereof by others. 

7. That at and before the time of filing the said application for 
patent there was no fiber glass yarn designed for mop making purposes 
available on the open market. Consequently, understanding that the de- 
fendant had the ability and the facilities for making such yarn, and having 
faith and confidence that, because of its reputation for fair dealing in its 
business relationships, the defendant would neither unjustly enrich it- 
self by entering into competition with them or with their suécessors in 
interest by making or selling their novel fiber glass roofing mop, as 
later covered by the patent in suit, nor would induce others to do so, 
the said inventors, Frank K. Lower and Thomas R. Hatz, jr. , visited 
the defendant at its Philadelphia, Pennsylvania, office during December 
of 1945 for the purpose of making arrangements for the defendant to make 
and supply them with fiber glass mop yarn measuring up to their specifi- 
cations as being suitable and necessary for the manufacture of roofing 
mops utilizing fiber glass. At the time of such visit, the said inventors 
maintained their mop invention in strict secrecy as their trade secret. 
But in their negotiations with the defendant it became necessary for them, 
because of the defendant's statement that due to the defendant's policy no 
fiber glass could be supplied them unless the defendant was advised of 
the end use to which such glass was to be put, to furnish, and they did 
furnish, the defendant in confidence with a complete disclosure of their 
invention which consists essentially of a roofing mop utilizing fiber glass 
strands, and they then and there specified the kind of mop = which 
they desired the defendant to make. 

8. During the interview with the defendant referred to in para- 


graph No. 7 of this complaint, the defendant opined that a toofing mop 
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fabricated of fiber glass was utterly impractical, but the defendant did 


supply the said inventors with two spools of electrical fiber glass tieing 


cord designed for insulation purposes weighing about two pounds each 


and requested that after they made a mop out of such cord they keep the 
defendant advised as to their success with it. This the said inventors 

did. The mop so made was successful. Several weeks later the defendant 
for the first time commenced to produce fiber glass yarn designed special- 
ly for making roofing mops and requested the plaintiff to make a roofing 
mop utilizing such yarn and test the same and then to report the result of 
such test to the defendant. The plaintiff acquiesced in this request by 
making a written report of such test to the defendant, which report showed 
that a fiber glass roofing mop fabricated of the fiber glass yarn so furnish- 
ed them was also successful. 

9. Soon after the December, 1945, visit to the defendant mentioned 
in paragraph No. 7\of this complaint, namely, on or about January 22, 
1946, the said Frank K. Lower and Thomas R. Hatz, Jr., filed an appli- 
cation for patent for their invention and commenced to manufacture 
fiber glass roofing mops and to advertise and sell them under the partner- 
ship name of The Miracle Mop Company in a restricted field, namely, in 
Camden, New Jersey, and vicinity. Promptly after commencing to manu- 
facture such mops, the defendant, by numerous visits to the factory of 
The Miracle Mop Company, persisted in requesting details of the said 
inventors’ manufacturing methods and, because of the confidence reposed 
in the defendant, the latter was given free access to their factory. 

10. That notwithstanding the faith placed in the defendant by said 
inventors, and in betrayal of the trust reposed in it as aforesaid, the 
defendant without the knowledge, consent or approval of the said inventors 
or of the plaintiff, immediately commenced to manufacture and sell in 
the open market, and has continued since that time to manufacture and 
sell in the open market, not only fiber glass roofing mops imitating the 
plaintiff's mop in size, shape and structure, but also fiber glass mop 
yarn cut to length for making such mops, the said yarn being of the kind 
suggested to the defendant in confidence as aforesaid as being suitable for 
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the manufacture of roofing mops of the kind described and nee in 
said application and in the patent subsequently issued thereon; and the 
defendant forthwith, commenced to advertise substantially in the same 
language as the said inventors had previously done, and thereafterwards 
continuously advertised such mops and also such yarn as being especially 
suitable in making fiber glass roofing mops, in publications! circulated 

in the District of Columbia and elsewhere through the United States. 

11. That because of the nature of the advertisements referred to 
in paragraph No. 10 of this complaint, the defendant has falsely repre- 
sented to the public on a national scale over a long period of time that it 
has a right to manufacture and sell fiber glass yarn cut to length for mop 
making purposes and to sell mops made of such yarns and is now doing 
so, and that, as a result of such advertising as well as of sales of such 
yarn and mops, a large volume of business has been diverted from the 
plaintiff to others. | 

12. That, still further breaching the confidence reposed in it as 
aforesaid, the defendant, promptly after the visit described in paragraph 
No. 7 of this complaint, in violation of the plaintiff's rights and without 
its consent, and without the consent of its predecessors in interest, com- 
menced packaging and selling on a national scale fiber glass mop yarn 


cut to length for mop making purposes with full instructions as to how to 
make mops of the kind described in the plaintiff's then pending secret 
application and now described and claimed in its said patent, and is now 
actively inducing infringement of the plaintiff's said patent by packaging 
and selling such yarn in the District of Columbia and elsewhere through- 
out the United States with full instructions as to how to make mops in- 
fringing the plaintiff's said patent. | 

13. On information and belief, the defendant, since the issuance 
of said Letters Patent and within six years last past, and before the com- 
mencement of this suit, and without license or authority, and against the 
will of the plaintiff and in violation of the plaintiff's rights and as further 
actively inducing infringement of the plaintiff's aforesaid patent in the 
District of Columbia and elsewhere throughout the United States, has 
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encouraged dealers to sell and such dealers did sell roofing mops which 
infringe the plaintiff's said patent. 

14. That the defendant, before the issuance of said patent, but 
well-knowing, by having been advised by the said Lower and Hatz, Jr., 
that they intended to apply therefor and having been subsequently advised 
that they had applied therefor and had an inchoate right to a patent thereon, 
and within six years last past, and before the commencement of this suit, 
and without license or authority from the plaintiff, and against the will of 
the said inventors and of the plaintiff and in violation of the plaintiff's 
rights, sold mops fabricated of fiber glass and sold fiber glass yarn cut 
to length for mop making purposes, and advertised onanational scale for 
several years in printed advertisements that it, the defendant, was in the 
business of selling both such mops and yarns; that such advertisements 


were false in that they were worded in a manner to mislead the public 


into believing that the defendant had the right to sell such mops and fiber 
glass mop yarn and that dealers and mop manufacturers would incur no 
Liability by purchasing such commodities from the defendant and using 
the same in commerce; that as a result of such advertisements as well 
as of personal solicitations by the defendant, numerous mop manufactur - 
ers, dealers and distributors stocked up on mops and mop yarn of the 
kind mentioned by purchasing the same from the defendant before the patent 
in suit was granted; that many of such purchasers resold the mops so 
purchased after the said patent was granted and made mops out of the 
fiber glass yarn so purchased and also sold them after the said patent 
was granted, all in direct trespass on the plaintiff's patent property, 
and that, therefore, by initiating and cooperating in such trespasses the 
defendant procured or actively induced infringement of the patent in suit. 

15. On information and belief, that the defendant, well knowing 
all and singular the premises aforesaid, but contriving to injure the 
plaintiff and deprive it of the profits which it was deriving and would 
otherwise continue to derive from its aforesaid use of its patented in- 
vention, has, since the grant of said Letters Patent and since the plain- 
tiff has been the sole and exclusive owner of said Letters Patent and 
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invention covered thereby and of all rights and privileges thereunder, 
further actively induced infringement of the plaintiff's said patent by call- 
ing a conference of infringers and prospective infringers of said patent 
and promised them that if they would ignore the said Letters Patent and 
that if the plaintiff brought suits for infringing said patent against either, 
any or all of them, then the defendant would pay all costs and expenses 
of such suits and the judgments rendered against them, if any; and that 
the defendant has made, since the date of the grant of said patent or 
caused to be made like promises individually to infringers and prospective 
infringers of the said patent. | 

16. That the defendant without license from the plaintiff, has ap- 
pointed or designated a distributor of glass mops which infringe the plain- 
tiff's said patent in the District of Columbia; and, on information and be- 
lief, that the defendant has appointed or designated without license from 
the plaintiff, distributors of glass mops elsewhere throughout the United 
States which infringe the plaintiff's said patent; and that such distributors, 
including the distributor in the District of Columbia, purchased, after the 
date of said patent, mops made either by the defendant in infringement of 
the plaintiff's said patent, or made by other manufacturers who purchased, 
after the date of said patent and as a result of the inducement of the de- 
fendant, fiber glass mop yarn sold to them by the defendant for the sole 
purpose of making mops which infringe the plaintiff's said patent, ail in 
violation of the plaintiff's rights and without its consent. | 

17. On information and belief, that the defendant did, after the 
grant of said patent and within six (6) years prior to the commencement 
of this suit, and is now continuing to, infringe the aforesaid patent in the 
District of Columbia and elsewhere throughout the United States, by unlaw- 
fully selling mops of the kind covered by the said patent; and has otherwise 
than as hereinbefore set forth actively induced infringement of the said 
patent in the District of Columbia and elsewhere throughout the United 
States; all without the consent of the plaintiff. And the defendant intends 
to continue its direct infringement and other acts of infringement. 

18. That the defendant's infringement and other acts of infringe- 
ment herein complained of have been wilful and deliberate, and is a part 
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of a malicious conspiracy with manufacturers of fiber glass roofing mops 
who directly infringe the plaintiff's said patent. 


19. In conformity with the requirements of the patent laws, plain- 


tiff has given due notice to the public of his aforesaid patent by placing or 
causing to be placed the required statutory notice on mops embodying the 
invention of said patent which were manufactured and sold under the plain- 
tiff's authority, and has given due notice to the defendant of its infringe- 
ment and other acts of infringement of said patent; but the defendant ig- 
nored such notice and has refused and now continues to refuse to desist 
from its said infringement and other acts of infringement of said patent. 

20. That, on information and belief, defendant has derived and is 
receiving, and will derive and receive, from the sale of fiber glass roof- 
ing mops covered by said patent, and from the sale of fiber glass yarn 
sold for the sole purpose of making such mops, large gains and profits 
put to what amounts the plaintiff is not informed and cannot set forth; and, 
since the date of said application but before the date of the grant of said 
patent, has, in breach of the confidence reposed in it as aforesaid, unjust- 
ly enriched itself by making and selling fiber glass yarn employed by mop 
manufacturers, under the stimulus of the defendant's inducement, in the 
fabrication of mops infringing the said patent; and the defendant, since the 
date of the grant of said patent, is and has been causing, and will con- 
tinue to cause, great and irreparable damage to the plaintiff, incapable 
of being recovered by an action at law. 

WHEREFORE, and because without adequate remedy except in this 
Court sitting as a Court of Equity, the plaintiff prays: 

(a) For an injunction restraining the defendant, Owens-Corning 
Fiberglas Corporation, its officers, agents and employees from the use 
of the said patented invention, or any part thereof, in violation of the 
rights of the plaintiff as aforesaid and from otherwise infringing in any 
manner, directly or indirectly, upon the rights of the plaintiff as afore- 
said, and from infringement upon said Letters Patent in any way whatso- 
ever; 

(b) That the defendant be decreed to pay until the plaintiff damages 
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for violating the trade secret imparted in confidence to the defendant by 
| 


the said plaintiff, and that such damages be not less than the profits 
derived by the defendant from the sale of spun glass mop yarn to persons 
whom the defendant knew or had reason to believe intended to use the same 
in the manufacture of mops of the kind disclosed in the plaintiff's said 
application for patent from the date, January 22, 1946, of the said appli- 
cation to the date, March 16, 1954, of the grant of the patent thereon; 

(c) That the defendant may be decreed to account for and pay 
over to the plaintiff the income or profit which shall have been derived 
by it and also the damages sustained by the plaintiff, by reason of the vio- 
lation of the rights of the plaintiff in its said patent, said iicome or prof- 
its and damages to be computed from the date, March 16, 1954, of the 


grant of said patent; 


(d) That upon entering the decree in favor of the plnintitt against 
the defendant for violating the confidence reposed in the defendant by the 
plaintiff and for infringement and actively inducing infringement, as above 
prayed for, your Honor also may proceed to assess, or cause to be assessed 
under your direction, not only damages for the violation of the confidence 
reposed in the defendant by the plaintiff as aforesaid, but also the profits 
or income derived by the defendant for its infringement and for actively 
inducing infringement as aforesaid, as well as damages sustained by the 
plaintiff for each and all such direct infringement and other acts of in- 
fringement; and that your Honor may increase the actual damages SO as- 
sessed for the defendant's direct infringement and other acts of infringe- 
ment to a sum equal to three times the amount of such assessment, under 
the circumstances of the wilful and unjust direct infringement and other 
acts of infringement committed by the defendant in the premises; 

(e) That the defendant may be decreed to pay the costs and dis- 
bursements of this suit and interest thereon, as well as reasonable at- 


torneys’ fees. 


(f) That each and all infringing articles and fiber glass yarn 
fabricated specially for making such articles, in the possession or under 
the control of the defendant be delivered into Court for such final disposi- 


tion as to the Court may seem just and proper. 
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(g) For such other and further relief as the circumstances of the 
case may require. 


/s/ John J. Finnegan, Jr. /s/ Conder C. Henry 
Counsel Solicitor for Plaintiff 
Suite 610, Sheraton Building 
711 14th Street, N. W. 
Washington, D.C. 
Phone: National 8-4338 


{[Jurat 21 July 1955] 


[Filed August 29, 1955] : 
ANSWER TO AMENDED COMPLAINT 

1. Defendant admits the averments of paragraph 1 of the amended 
complaint, except it denies that its office in the District of Columbia is 
a branch office and that it has committed, or is now commiting direct 
infringement or other acts of infringement of United States Letters Pat- 
ent No. 2, 671, 922. . en 

2. Defendant admits the averments of paragraph 2 of the amended 
complaint except that defendant denies that it is doing business in the 
District of Columbia or that it has a regular or established place of 
business in the District of Columbia, but defendant, for the purposes of 
this proceeding, hereby waives any question of venue pursuant to Title 
28, Section 1400 (b), United States Code. 

3. Defendant denies the averments of paragraph 3 of the amended 
complaint except it admits that on January 22, 1946, Frank K. Lower and 
Thomas R. Hatz, Jr., citizens of the United States, made application to 
the Commissioner of Patents for Letters Patent for an alleged invention 
relating to a spun glass mop; that by an instrument in writing duly exe- 
cuted and delivered, and duly recorded in the Patent Office, the said 
Frank K. Lower and Thomas R. Hatz, Jr., by direct and mesne assign- 
ments assigned the entire right, title and interest in and to the said ap- 
plication to the plaintiff; that pursuant to a judgment of this Court, ren- 
dered as a result of a civil action under 35 U.S.C. 145, reversing the 
decision of the Patent Office by holding that certain claims contained in 
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said application and now contained in Letters Patent No. 2, 67 1,922 do 
in fact involve invention and are patentable, said Letters Patent No. 
2,671, 922 were issued and granted to the plaintiff, Haloro, line. , on the 
16th day of March, 1954; and that a copy of said patent is attached to the 
complaint and marked "Exhibit A"; defendant is without knowledge or 
information sufficient to form a belief as to the truth of the averment 
that said application was maintained by the Patent Office in secrecy 
from unauthorized persons. | 
4. Defendant is without knowledge or information sufficient to 
form a belief as to the truth of the averments in paragraph 4 of the amend- 
ed complaint. | 
5. Defendant admits the averments of paragraph 5 of the amended 
complaint except it denies that said Lower and Hatz, Jr., are "inventors" 
or that the patent in suit is for an "invention" and defendant is without 
knowledge or information sufficient to form a belief as to the truth of 
the averment that plaintiff granted a license to Miracle Mop Company. 
6. Defendant denies the averments of paragraph 6 de the amended 
complaint except it is without knowledge or information sufficient to form 
a believe as to the truth of the averments that plaintiff has expended 
large sums of money in making such "invention" profitable to itself and 
useful to the public; that important manufacturers have acknowledged 
and acquiesced in the rights of plaintiff in and to the "invention" of Let- 
ters Patent 2, 671, 922; that the plaintiff has granted a license for the manu- 
facture, use and sale in the United States of spun glass roofing mops, and 
through its licensee has very extensively sold and introduced into public 
use mops in which said "patented invention" is embodied; and that the 
public has demanded and purchased from the plaintiff's licensee such 
mops in very large and very rapidly increasing quantities; and that the 
plaintiff is willing to supply the entire demand throughout the United 
States, particularly by granting licenses for the manufacture, use and 
sale of the said "invention", conditioned under payment of royalties 
measured by the output of same by its licensees. | 
7. Defendant admits that Frank K. Lower and Thomas R. Hatz, 
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Jr., visited an employee salesman of defendant in defendant's Philadel- 
phia office. Defendant denies that the Lower and Hatz roofing mop util- 
izing glass fiber strands constituted an "invention"; that Lower and Hatz, 
or either of them, furnished defendant at any time with any information, 

in confidence, relating to a roofing mop utilizing glass fiber strands, or 
otherwise; and that Lower and Hatz, or either of them, specified to de- 
fendant, in December, 1945, or at any other time, the kind of mop yarn 
which they desired defendant to make. Except as admitted or denied here- 
in, defendant is without knowledge or information sufficient to form a be- 
lief with respect to the averments contained in paragraph 7 of the amended 
complaint, and defendant denies specifically the implication that it would 


or did unjustly enrich itself or otherwise act unfairly or unlawfully with 


respect to Messrs. ' Lower and Hatz, or induce others to do So. 

8. Defendant denies the averments of paragraph 8 of the amended 
complaint, except that it admits that the said Lower and Hatz, or one of 
them, made a written report of a test of a roofing mop constructed of 
fiber glass yarn; and except that defendant is without knowledge or infor- 
mation sufficient to form a belief as to whether the mop made by the said 
Lower and Hatz was successful. 

9. Defendant denies the averments of paragraph 9 of the amended 
complaint, except that it admits that on or about January 22, 1946, the 
said Lower and Hatz filed an application for patent and commenced to 
manufacture fiber glass roofing mops and advertise and sell them under 
the partnership name of The Miracle Mop Company. 

10. Defendant denies the averments of paragraph 10 of the 
amended complaint, except that defendant admits that it has advertised 
throughout the United States Fiberglas yarn of its manufacture for use 
in making roofing mops and has sold such yarn cut to length for making 
such mops. 

11. Defendant denies the averments of paragraph 11 of the 
amended complaint. 

12. Defendant denies the averments of paragraph 12 of the 
amended complaint, except that defendant admits that it has sold through- 
out the United States its Fiberglas yarn cut to the length proper for making 
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| 
a roofing mop and distributed with such yarn instructions on how to make 
| 
| 


a roofing mop. 

13. Defendant denies the averments of paragraph 13 of the 
amended complaint. | 

14. Defendant denies the averments of paragraph 14 of the amend- 
ed complaint, except that defendant admits that within six years last past, 
and before the commencement of this suit, it has sold Fiberglas yarn cut 
to length for mop making purposes and has advertised on a national scale 
for several years in printed advertisements that it, the defendant, was in 
the business of selling such yarns. | 

15. Defendant denies the averments of paragraph 15 of the 
amended complaint. | 

16. Defendant denies the averments of paragraph 16 of the 
amended complaint. | 

17. Defendant denies the averments of paragraph | 17 of the 
amended complaint. | 

18. Defendant denies the averments of paragraph | 18 of the 
amended complaint. | 

19. Defendant denies that it is infringing said patent No. 
2,671,922, and defendant is without knowledge or information sufficient 
to form a belief as to the truth of the other averments in paragraph 19 of 
the amended complaint. | 

20. Defendant denies the averments of pareereDe 20 of the 
amended complaint. | 
ADDITIONAL DEFENSES. 

21. Further answering, defendant avers that said Letters Pat- 
ent No. 2, 671,922 is invalid and void for each of the following reasons: 

(a) That there is no invention embodied in any claim of the pat- 
ent; | 

(b) That Frank K. Lower and Thomas R. Hatz, Jr., were not the 
original and first inventors of the subject-matter thereof, this subject - 
matter in all its material and substantial parts having been described in 


patents and publications listed in Schedule A hereto attached, which are 
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prior to the alleged invention thereof by Frank K. Lower and Thomas R. 
Hatz, Jr.; 

(c} That the differences between the subject-matter purported to 
be patented thereby and the prior art set forth in Schedule A hereof are 
such that the subject-matter as a whole would have been obvious at the 


time the alleged invention was made to a person having ordinary skill in 
the art to which said subject-matter pertains; 
(d) That the description of the alleged invention, and of the man- 


ner and process of making and using it contained in said Letters Patent 
is not in such full, clear, concise, and exact terms as to enable any 
person skilled in the art to which it pertains, or with which it is most 
nearly connected, to make and use the same; and because the claims 
thereof are vague, ambiguous and indefinite and fail to particularly point 
out and distinctly claim the subject-matter which the applicants regarded 
as their invention; 

{e) That the patent is invalid, void and unenforceable because 
of misrepresentations to the United States District Court for the District 
of Columbia and to the Patent Office in proceedings to secure the grant 
of the patent, in at least the following respects: 

1. It was represented to said District Court in sworn testi- 
mony by one of the applicants, Thomas R. Hatz, Jr., and in statements 
made by applicants' attorney that the entire roofing industry uses glass 
for roofing mops and "the only mop that is being used is the glass roof- 
ing mop”; whereas, in fact, only a small percentage of the roofing in- 
dustry was at that time and is now using glass for roofing mops. 

The true facts as to the extent of the use of glass for 
roofing mops were either known by or readily available to said applicants 
and their attorney in October of 1953, at the time of the trial in said Dis- 
trict Court. 

2. It was represented to the said District Court in said 
proceedings and to the Patent Office that said applicants, Lower and 
Hatz, Jr., discovered that asphalt acted as a lubricant for glass fibers 
and that this discovery was the key to their invention, whereas, in fact, 
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it was known and published long prior to said alleged discovery by Lower 


and Hatz, Jr., that asphalt could be used to lubricate glass fibers. 

3. Both Lower and Hatz, Jr., testified in said District Court 
proceedings that E. E. Morris, a salesman in the employ of defendant, 
told them that fiber glass would not work for a roofing mop, | that they 
were wasting their time, and that they could not use glass cord for a 
roofing mop; whereas, in fact, said Morris did not make such statements. 

(f) That the invention purported to be patented by said Letters 
Patent was described in a printed publication of The Miracle Mop Com- 
pany and in public use and on sale by The Miracle Mop Company for more 
than one year prior to the presentation of any of the claims of said Letters 
Patent or the presentation of any claim directed to the alleged invention 
for which said Letters Patent was granted and that said Letters Patent is 
invalid and void for that reason. | 
22. Defendant further avers that in view of the state of the art, 
as shown by the prior art set forth in Sechedule A hereof, the claims of 
said Letters Patent No. 2, 671,922 cannot be construed as valid and in- 
cluding within their scope any acts of the defendant of which' plaintiff 
complains. | 
23. By way of additional defenses to the cause or causes of action 
alleged in paragraphs 7 through 12, inclusive, of the amended complaint, 
and based upon the facts averred more fully below, defendant avers that: 
(a) There was no confidential relationship between plaintiff and 
defendant. | 
(b) The disclosure alleged in paragraph 7 of the amended com- 
plaint did not constitute a trade secret. | 
(c) Even assuming there was a confidential relationship and that 
a trade secret was involved, defendant did not breach that 
confidential relationship. | 
(da) Plaintiff has been guilty of laches as should in equity bar it 
from maintaining this action. 
(e) The alleged right of action relating to the alleged acts of 
defendant set forth in paragraphs 7, 8, 9, 10, 11, and 12 
| 
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of the amended complaint did not accrue within three years 
next before the commencement of this action, and is thereby 
barred by the Statute of Limitations, Title 12, Section 201, 
District of Columbia Code. 

Defendant avers, on information and belief, that the visit to de- 
fendant's Philadelphia office alleged in paragraph 7 of the amended com- 
plaint consisted of a call by Frank K. Lower and Thomas R. Hatz, Jr., 
upon Eugene E. Morris, who was a personal acquaintance of theirs and 
who was employed as a salesman in defendant's Philadelphia office; that 
Lower and Hatz advised Morris that they wanted some Fiberglas materi- 
al to use for making a roofing mop; and that this information was not 
furnished to Morris in confidence. Defendant further avers that the use 
of glass fibers to make a roofing mop was an obvious use and therefore 
was not a trade secret at that time; that Morris did not, in any event, 
give to any officer or other responsible employee of defendant, directly 
or indirectly, any information relating to the use of glass fibers in a 
roofing mop at any time prior to disclosure to the general public by Lower 
and Hatz of their use of glass fibers in a roofing mop, or prior to the 
time that defendant itself had produced and commenced selling Fiberglas 
yarn for roofing mops; that, in addition, no person in defendant's Phil- 
adelphia office, including the said Morris, was authorized to enter into 
any confidential relationship such as that alleged in paragraph 7 of the 
amended complaint in behalf of defendant, nor did any person in that of- 
fice have apparent authority to enter into such a relationship; and that 
neither defendant nor any responsible official of defendant ever utilized 
or had knowledge of the alleged confidential disclosure averred in para- 
graph 7 of the amended complaint. 

Defendant further avers that in February and March, 1946, and 
continuously thereafter, Lower and Hatz, through the Miracle Mop 
Company and otherwise, attempted to disclose and did disclose to the 


general public, and in particular to the roofing industry and those con- 
nected therewith, in as wide an area as possible, their use of glass fibers 


in a roofing mop, by means of advertisements, exhibitions, sales, and 
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statements relating to the roofing mop containing glass fibers being man- 
ufactured by them; that, as a result thereof, in February and March, 
1946, Lower and Hatz made available to the public, including defendant, 
without any confidence or requirement of secrecy being imposed, their 
roofing mop utilizing glass fibers; that defendant did not manufacture, 
advertise or sell glass fibers for making roofing mops from the alleged 
time of the alleged confidential disclosure averred in paragraph 7 of the 
amended complaint, namely, December, 1945, until in or about May or 
June, 1946; and that the Fiberglas yarn manufactured and sold in or 
about May or June 1946 and subsequent thereto was identical with a Fiber- 
glas yarn defendant had been producing prior thereto, for ube in the tex- 
tile industry, as a substitute for cotton and other fibers. Defendant fur- 
ther avers that commencing in or about May or June, 1946, and continu- 
ously thereafter, plaintiff had notice of the alleged breach of confidence 
and other alleged acts of defendant set forth in paragraphs 7 through 12, 
inclusive, of the amended complaint, but that at no time until the filing 
of the complaint, on April 25, 1955, did plaintiff complain thereof or in- 
form defendant of any such alleged breach or other acts by defendant. 

24. The amended complaint fails to state a claim against defend- 
ant upon which relief can be granted. | 

WHEREFORE, defendant denies that plaintiff is entitled to the 
relief prayed for in the amended complaint herein or to any relief, and 
prays that the amended complaint herein be dismissed with costs against 
plaintiff, and for such other and further relief as may be just and equit- 
able. | 


FOWLER, LEVA, HAWES & SYMINGTON 


By /s/ Lloyd Symington 
Attorney for Defendant | 
1701 K St. N. W., Washington 6, D.C. 


Of Counsel: ! 
Owen & Owen 


By /s/ Carl F. Schaffer 
805 National Bank Building 
Toledo 4, Ohio 


August 29, 1955 
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SCHEDULE A 


United States Patents 


Patent No. Date 


1, 359, 104 Nov. 16, 1920 
2, 133, 183 Oct. 11, 1938 
2, 133, 237 Oct. 11, 1938 
2, 133, 238 Oct. 11, 1938 
2, 197, 866 Apr. 23, 1940 
2, 224, 274 Dec. 10, 1940 
2, 243, 917 June 3, 1941 

2, 295, 914 Sept. 15, 1942 
2, 320, 323 May 25, 1943 
2, 343, 600 Mar. 7, 1944 
2, 466, 785 Apr. 12, 1949 


Foreign Patents 


British 24, 558 Nov. 4, 1911 


Publications 


‘Modern Plastics" - May, 1944 (Vol. 21, No. 9) 
Article entitled ‘Forms, properties and handling of 
glass reinforcements" pp. 100 et seq. 


The Glass Industry - January, 1937 (Vol. 18) 


Article entitled "German Glass Wool Developments" 
p. 24. 


[Certificate of Service] 


Inventor 


Rheinberger 
Baird et al 
Slayter 
Slayter et al 
Kahn 
Powers 
Owens 
Rasic 
Grunberg 
Weinmann 


Schreyer 


25 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HALORO, INC. 


Plaintiff, 
v. Civil Action No.| “1845- 55 


OWENS-CORNING FIBERGLAS CORP. 
Defendant 


ORDER 


THIS CAUSE came on to be heard upon defendant's motion ie sum- 
mary judgment with respect to the claims set forth in paragraphs seven 
through twelve, inclusive, of the amended complaint, and upon the plead- 
ings, the depositions on file, and the oral argument of counsel, Upon 
consideration thereof, the Court having determined that there is no 
genuine issue of material fact with respect to said claims, that defendant 
is entitled to judgment thereon as a matter of law, and that there is no 
just reason for delay, it is by the Court, this 4th day of January, 1956, 
ADJUDGED, ORDERED AND DECREED as follows: 


| 
1. That plaintiff take nothing on the claims set forth in paragraphs 
Seven through twelve, inclusive, of the amended comphint, anf that said 


claims are hereby dismissed with prejudice. 


2. That such judgment shall be entered forthwith. 


/s/ Edward A. Taram| 
Judge 
No objection as to form. 


/s/ Conder C. Henry 
Attorney for Plaintiff 
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[Filed October 29, 1957] 


NOTICE UNDER 35 U.S.C. 282 


To Mr. Conder C. Henry, 
Suite 35 Rust Building 

1001 Fifteenth Street, N. W. 
Washington 5, D. C. 


Attorney for Plaintiff. 
Sir: 

Please take notice that at the trial of the above-identified 
action the defendant will rely upon the following additional patents 
and publications, as showing the state of the art: 


United States Patents 


Number Date 
2, 206, 059 July 2, 1940 
2, 224, 149 Dec. 10, 1940 


Publications 
Textile Colorist - January, 1943 (Vol. 65, No. 769) 
article entitled "Fiberglas Textiles" pp. 13, 14, 46. 


Bulletin of the American Ceramic Society - March 
15, 1943 (Vol. 22, No. 3) article entitled "Fiberglas: 
Some Properties and New Applications" pp. 60-64. 


The Kiwanis Magazine - February, 1944 (Vol. 30, 
No. 2) article entitled "Fiberglas: A Versatile Product 
of the New Glass Technology" pp. 12, 13, 46. 


Compressed Air Magazine - August, 1945 (Vol. 50, 
No. 8) article entitled "Fiberglas" pp. 200 - 205. 


FOWLER, LEVA, HAWES & SYMINGTON 


By /s/ Lloyd Symington 
Attorneys for Defendant 


[Certificate of Service] 
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| 
| 
| 
[Filed August 11, 1958] | 

EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * * | 
Washington, D.C., | 
February 19, 1958. 
The above-entitled action came on for trial on the merits, before 
the HONORABLE JOSEPH C. McGARRAGHY, United States District 


Judge, at 1:45 o'clock p. m. | 
* *x z * | 

| 

| 


* 


FRANK K. LOWER 
called as a witness by the plaintiff, being first duly sworn, ‘was exam- 
ined and testified as follows: ! 
DIRECT EXAMINATION | 

BY MR. HENRY: | 

Q. Mr. Lower, would you please state your name, your age, 
and your occupation, and by your occupation I mean your principal 
occupation. A. Frank K. Lower, Iam 46 years old, the principal 
occupation is as a shipbuilder. | 
Q. Is what? A. Shipbuilder. | 
Q. Do you work for some company? A. Yes, sir, I am President 
of the Stowman Ship Yards, Inc. | 

Q. Are you a joint inventor with Thomas R. Hatz of the patent 
in suit? A. Yes, sir. - | 

MR. HENRY: Your Honor, before proceeding with the examination 
of this witness, I wish to call attention to the defendant's answer, para- 
graph 14: . | 

"Defendant denies the averments of paragraph 14 of the 

amended complaint, except that defendant admits that within 
six years last past, and before the commencement of this suit, 
it has sold Fiberglas yarn cut to length for mop making purposes 
and has advertised on a national scale for several years in 
printed advertisements that it, the defendant, was in the business 


of selling such yarns." 
I read that as a foundation of the testimony to follow, 
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BY MR. HENRY: 

Q. Mr. Lower, you just testified that you were a joint inventor 
with Thomas R. Hatz in making the invention covered by the patent in 
suit. A. Yes, sir. 

Q. At that time, were you familiar with the ordinary cotton mop 
as was sold over the counters in the various stores of the country? A. 
Yes, sir. 

Q. I ask you if the mop which I now show you is a typical cotton 
mop? A. Yes, sir. There were several types, that is one wherein you 
buy the yarn, by the bale, if you will, and make up your own. There are 
different kinds of cottons used; this is one good sample. 

Q. What are these mops used for, these cotton mops? A. For 
the application of hot pitch or asphalt to a flat roof. 

Q. Are they used by housewives to mop up floors? A. Not to 
my knowledge. 

* * * * * 

Q. Were you ever in partnership with Mr. Hatz to manufacture 
mops made out of glass strands? A. Yes, sir. 

Q. How was that partnership known? A. That was an equal 

partnership and the name of the company under which we traded 
was The Miracle Mop Company. 

Q. Is that Miracle Mop Company in existence today? A. Yes, 


Q. Did The Miracle Mop Company manufacture any mops? A. 
Indeed it did. 
Q. When you and Mr. Hatz made the invention covered by the 


patent in suit, did you assign the application to anyone? A. Yes, we did. 
Q. To whom did you assign it? A. We assigned a part of it toa 
Mr. John Robertson and we three, in turn, assigned it to a corporation 
called Haloro, Incorporated. 
Q. Now, Mr. Lower, I am going to show you a mop and ask you 
if you can identify it. Can you identify the mop which I now hand you? 
A. Yes, sir, I can. 
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Q. Who made that mop? A. That mop was made by The 

Miracle Mop Company. | 

Q. Is that the kind of a mop that The Miracle Mop Company 


always manufactured? A. That is very, very similar to the mop that 


was originally manufactured by them. They have made now different 


kinds of mops, Miracle sells a lot of mops. | 
* * * * i 

Q. Iam speaking of the strands out of which the mop is made. 
Is the present mop that Haloro manufactures made out of the same 
kind of strands? A. No, not today. | 

Q. What kind of strand is the mop you have in your hand? A. 
That is trade name Owens-Corning EC 5-8U electrical tying cord. 

Q. Why did you make it out of electrical tying cord? A. Be- 
cause we had prior experience with a cord of that type and we were able 
to obtain that cord. | 


* * * * t 


Q. When did you discontinue manufacturing the kind of mop you 
have in your hand, using the electrical tying cord? A. We discontinued 
it for awhile in late 1946 when we were unable to get tying cord. 

Q. Were you able to get any other kind of fiberglass? A. Sir, 
may I take a minute and tell you the story? 

Q. Yes, sir. A. We started out making mops of this tying 
cord because that was the nearest thing to what we had seen, to what 

Owens-Corning gave us a sample of, and where they directed 
us to buy this. We made it because the cords themselves resembled 
whipcord, which is one item that used to be used in making a roofing 
mop. We were trying to make something as near to what the roofer 
was used to as was possible to do, in glass. It was a very successful 
thing. Shortly thereafter, we were unable to get this cord from Owens- 
Corning and we were told to use Owens-Corning's roofing mop yarn, 
which we had tested at their request and it was only about thirty to forty 
per cent as good as this. 

Q. We will get to that part in a moment. 

MR. HENRY: I would like for Your Honor to examine this mop 


because it uses a -- what did yo | 
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THE WITNESS: An electrical tying cord. 

BY MR. HENRY: 

Q. Now you said you were trying to imitate what, a whipcord 
mop? A. A whipcord mop is a type of cotton mop. 

MR. HENRY: I introduce this mop in evidence as Plaintiff's Ex- 
hibit No. 10, and I would like for Your Honor to examine the material 


out of which it is made. 
* * * * * 


BY MR. HENRY: 

Q. Now, I show you another type mop and ask you, do you know 
anything about that? A. Yes, sir. That mop is also made by The Mir- 
acle Mop Company, you can see where we have changed the fastening and 
soon. This is a typical roofing mop yarn. 

Q. Made by whom? A. Iam rather sure it is made by the Owens- 
Corning Fiberglas Corporation. 

Q. When did you first become familiar with the fact that Owens- 
Corning manufactured a mop yarn? A. In June, I am quite sure in June 
of 1946. 

Q. Prior to June 1946, to your knowledge, or do you have any in- 
formation that Owens-Corning ever manufactured a mop yarn? A. No, Sir. 

Q. Is it a fact or is it not a fact that at the time you were manufac- 

turing the mop out of the electrical tying cord, you were unable to 
get mop yarn? A. Yes, sir. 

= * * * * * 

MR. HENRY: May I have Exhibit No. 1, please. 

BY MR. HENRY: 

Q. Mr. Lower, I show you a certified copy of the file wrapper 
and contents, which led to the grant of the patent in suit, and call your 

attention to an exhibit found on page 73 and ask you if you identify 
that exhibit? A. Yes, sir, I can identify that exhibit. 

Q. What is it, please? A. That is a piece of the first literature 
that was put out by The Miracle Mop Company. 

Q. And what does that say? A. The faceof its says, "The An- 
swer to A Roofer's Prayer! It's Guaranteed Never to Burn. A Revolu- 
tionary Development By a Roofer." There is a second exhibit alongside 
of it, or a photostat thereof, which says, "A Strand From A Miracle 
Mop. It Can't Burn." 


Q. Now, I show you page 74. A. That, sir, is the inside of the 


original literature, it was a folder. 
MR. SCHAFFER: I can't hear you. 
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THE WITNESS: I will try to speak louder, Mr. Schaffer, Iam 
sorry. This page is the inside of the original piece of literature put out 
by The Miracle Mop Company. 
BY MR. HENRY: 
Q. Then I show you page 75 of the same exhibit a what does 


that show? A. That shows the cover of a magazine called ''The Pioneer, " 
dated October 1946. 
Q. And does it show anything else? A. No, sir, nothing ger- 


| 

Q. I show you the next page of the same exhibit, page 76, what 
does that show? A. That is an inside page from The Pioneer in which it 
shows a cut and a small piece of literature. I will read it, ‘if you want. 

Q. Yes, do. What is the title of it? A. It is entitled, "What's 
New?" ! 

MR. SCHAFFER: Your Honor, this is all in the file. I see no 
purpose in the witness reading it. | 

THE COURT: It might help me if I hear it as it goes along. 

MR. SCHAFFER: Thank you. 

THE WITNESS: This is a very small article, Mr. Schatter, it 
is from The Pioneer, October 1946. It reads: 

"Glass Fiber Mop designed to save time in applying bitumen 
to roofing. The outstanding feature of this mop unit! is its long 
service life which results from the fact that the glass fibers do 
not burn or char when dipped into the bitumen which is usually 
applied at temperatures between 400 and 600 degrees FE." 

It is listed under, "What's New?" | 
MR. SCHAFFER: I don't think that is an advertisement. 
MR. HENRY: I beg your pardon? | 
MR. SCHAFFER: That isn't an advertisement. | 
THE WITNESS: No, sir, it is a news item. | 
BY MR. HENRY: | 
Q. Who caused the news item to be published? A. The Pioneer 
Magazine. | 
| 
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Q. Now, I show you the next page, the same exhibit. What does 
that show? A. That shows another piece of literature which reads: 
"At Last . . . A Roof Mop That Won't Burn! It's Fiberglas!" 
Q. Is there any indication as to who caused that advertisement to 
be published? A. There is no indication on this except that the name 


Fiberglas is a trade name of the Owens-Corning Fiberglas Company. 


Q. I show you the next page and ask you what that shows, this 
being page 78. A. This is the reverse of that other and goes into a 
lengthy description of Fiberglas mop yarn for roofing mops. 

Q. I wish you would state what it shows in more or less detail. 
A. "Roofers Acclaim Remarkable New Mop Made of Fiberglas Mop 
Yarn. It's new -- it's different -- it's better! For this roof mop is 
made of Fiberglas Mop Yarn. . . made from fine fibers of glass -- 
strong, pliable fibers as ageless, as noncombustible, as moisture re- 
sistant as the many forms of glass you know so well. 

"This Mop Yarn Won't Char or Burn!" 
Would you like me to read the headings for them? 
THE COURT: Is this a news article or advertisement ? 
THE WITNESS: No, sir, this is an advertisement. 
* * * * * 

BY MR. HENRY: 

Q. Who caused that advertisement to be published; it says, 
"It's new -- it's different -- it's better!" A. The Owens-Corning 
Fiberglas Corporation. 

Q. And does it have a date on it? A. There is no date on this 
sheet. 

Q. Anyway, it is part of the file. A. August 1948. 

Q. August 1948. Now, I show you the next sheet, what does 
that show? A. That is another advertisement and it shows or talks 
about a fiberglass roofing mop. 

Q. And what else does it say? A. It says, the new glass mop 
really soaks up hotstuff. 

MR. SCHAFFER: Pardon me, did you say this is an advertise- 


ment? 


THE WITNESS: Yes, sir. 

BY MR. HENRY: | 

Q. Where is the advertisement taken from? A. This is taken 
from a magazine called, ''United Roofer." | 

Q. Who caused that advertisement to be published, according 
to the document itself? A. Mr. Schaffer, I think I have made a mistake 
in my testimony, this is not an advertisement, it isa news article along - 
side a series of related advertisements. | 

Q. Who caused the article to be published? A. It doesn't say 
here. | 

THE COURT: Mr. Henry, can't we move along a little bit? As 
I understand it, all of those are in evidence. I assume I will have an 
opportunity to review the entire exhibit. 

MR. HENRY: Very well, sir, I will not pursue this inquiry 
further but will call attention to the fact there are numerous advertise- 
ments accompanying the affidavit in Plaintiff's Exhibit No. 1. which is the 


certified copy of the file wrapper and contents. 
BY MR. HENRY: 


Q. Now, Mr. Lower, I am going to hand you a group of adver - 


tisements and ask you if you have ever seen those advertisements, prior 


to the time your patent was granted? | 
MR. HENRY: I intend to introduce these advertisements asa 
group. 


THE COURT: Have you seen these advertisements ? 
MR. SCHAFFER: I don't know, Your Honor. | 
THE WITNESS: Yes, sir, these were a continuing series of 


advertisements that Owens-Corning Fiberglas has put out in the trade 
journals. This, of course, is an Owens-Corning instruction pamphlet 
on how to make a Fiberglas roofing mop. | 

MR. HENRY: I will have that special. ! 

THE WITNESS: This is an advertisement by a company that 
competed with The Miracle Mop Company; this is another; this company 
is in Chicago; this company is in Chicago; this company is in California; 
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this company is in Cleveland. 

MR. HENRY: Your Honor, I would like to introduce these publi- 
cations in evidence as a group, if the clerk will staple them together, 

there are many of them. The idea is to show the build-up of the 
infringement which we have charged, starting from the very beginning 
and I am going further with it and bring it up to date. 

MR. SCHAFFER: Objection, Your Honor. I note, skimming 
through these ads, that they are all pre-1950, as a matter of fact. This 
patent issued in 1954. It has nothing to do with the infringement of this 
patent and some of these ads have no relation to the defendant at all in 
this case; as the witness stated, they are ads put out by competitors of 
theirs. 

MR. HENRY: Your Honor, the answer to that is Iam showing a 
pattern starting from a date before, long before the grant of the patent, 
continuing right on up to the present time. I intend to supplement these 
advertisements by showing that the defendant has built up and actively 
induced, and actually has induced people to buy its mop yarn and make 
mops. 

THE COURT: What do you say about these companies that have 
no connection with the defendant ? 

MR. HENRY: I will throw them out for the time being and intro- 
duce them later on the question of misrepresentation to the Court. 

THE COURT: Are all the others prior to the date of the patent ? 

MR. HENRY: Yes. 

THE COURT: What is the materiality? 

MR. HENRY: They will be material later, on rebuttal, on the 
question of misrepresentation to the Court. 

THE COURT: I will sustain the objection at this time. 

MR. HENRY: Not any of them are acceptable at the present time? 

THE COURT: That is right. 

MR. HENRY: I ask the Court to take judicial notice of the fact 


that I have in my hand the yellow pages of the local telephone directory. 
THE COURT: I have been noticing the fact that you have in your 
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hand the yellow pages of the telephone directory, yes. 
MR. HENRY: Will your Honor take judicial notice of the fact 
this is an authentic document ? 
THE COURT: I think so, yes. What is the date of it? 
MR. HENRY: 1958. I call attention to an advertisement on page 
856 of the Owens-Corning Fiberglas Corporation. The advertisement 
reads: "Fiberglas Roofing Materials" and then in a rectangle, there is, 
"Owens-Corning Fiberglas TM." | 


"Roofing 
Roof Insulation 
Roofing Mops 


Complete Stock 
"WHERE TO CALL' 


Branch Office 
Owens-Corning Fiberglas Corp. 
806 Conn. Av. NW. 
Distributor 
Clarke, Harry L. & Sons, Inc. 
2009 8th, NW." 


And the telephone number is given. I introduce the telephone directory 
in evidence as Plaintiff's Exhibit 12. | 
THE COURT: It will be received. | 
MR. SCHAFFER: Why don't we take the page out of the direc- 


* * 
BY MR. HENRY: 
Q. I have in my hand here an exhibit and will ask the witness 
to identify the exhibit. A. Yes, sir, that is a pamphlet published by the 
Owens-Corning Fiberglas Corporation, containing instructions on how 
to make a glass roofing mop with the materials that they sell. 
MR. SCHAFFER: May we have a date on that, please? 
MR. HENRY: June, 1948. I am going to connect that up with 
present sales. | 
BY MR. HENRY: | 
Q. Do you know of your own knowledge whether Owens-Corning 
puts out fiberglas cut to length for mop making purposes today? A. Oh, 
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yes, sure, definitely. 

Q. Do they have a label on it on how they assemble the mop? A. 
No, sir, they sell it -- Ican only speak for myself, I have bought it for 
The Miracle Mop Company, we haven't needed instructions in how to 
make the mop. We buy Owens-Corning Fiberglas Roofing Mop Yarn and 
make a mop. 

Q. Do you know that they put out these instructions on how to 
assemble the mop? A. Yes, sir. 

MR. HENRY: Do you object to it? 

MR. SCHAFFER: Yes, Sir. 

THE COURT: On the same ground? 

MR. SCHAFFER: The same ground, Your Honor. 

THE COURT: Objection sustained. 

MR. HENRY: Your Honor, May I have an exception to the ruling ? 

THE COURT: Yes, of course; whenever I rule against you, you 
have an exception to it without taking it. 

MR. HENRY: Thank you. 

BY MR. HENRY: 

Q. Mr. Lower, I show you an object and ask you if you can 
identify it? A. Yes, sir. Thatisa package put out by the Owens- 
Corning Fiberglas Corporation of roofing mop yarn. 

Q. And I notice it has a paper on the inside of it, what is that 


paper? A. Instructions for the handling of fiberglas mop yarn 


put out by the Owens-Corning Fiberglas Corporation. 

MR. SCHAFFER: May we have a date on that, please ? 

THE WITNESS: There is no date on this, Mr. Schaffer. 

MR. SCHAFFER: Can you date it, Mr. Lower? 

BY MR. HENRY: 

Q. Where did this come from, do you know? A. Yes, sir, 
The Miracle Mop Company bought this in Bayonne, New Jersey, I be- 
lieve in July of 1955. 

MR. HENRY: I introduce the package in evidence as Plaintiff's 
Exhibit No. 13. 
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THE COURT: No. 12. | 
MR. HENRY: This is after the date that Mr. Schaffer complained 


THE COURT: I say No. 12, isn't it? 
* * * 
BY MR. HENRY: | 
Q. You testified, did you not, that the plaintiff Haloro, Inc., 
has developed a substantial business in the manufacture and sale of 
roofing mops made out of glass strands? A. The Miracle Mop Company. 
Q. No, Haloro. A. Haloro, sir, is a patent holding company; 
they issue licenses; their licensees have developed a considerable busi- 


ness, yes, sir. 
* * * * * 

Q. In connection with the purchasing of the mop yarn, you testi- 
fied, did you not, on direct examination, that you, yourself, have pur- 
chased mop yarn from the Owens-Corning Corporation, sold as mop yarn 
and cut to length for mop-making purposes? A. Yes, sir. It is very 
simple, you just pick up the telephone, call them, tell them you want mop 
yarn, what length you want it, and send them a confirmation order. 

MR. HENRY: The witness is yours. | 


* * * |e 


JAMES O. SUTTON | 
called as a witness by the plaintiff, being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. HENRY: | 
Q. Would you state your name and age and your occupation? A. 
James O. Sutton, Iam 49, I am head of the Newspaper and Periodical 
Section of the Serial Division of the Library of Congress. | 
Q. Are you here today under subpoena? A. Yes, sir, Iam. 
Q. And were you subpoenaed to bring certain documents down 
for the use of the Court? A. Yes, sir, I was. | 


Q. Do you have those documents with you? A. Yes, sir, I do. 
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Q. Will you kindly identify them, please, for the Court? A. 
One is a publication entitled, "American Roofer and Siding Contractor," 
for March, 1955. 

Q. What are the others? A. The others are issues of the "Na- 

tional Roofer, '' February, 1955; April, 1955; February, 1956; 
April, 1956; November, 1956; and December, 1957. 

Q. Were those periodicals or trade journals, or whatever we 
call them, received by the Library of Congress in pursuance of their 
regular business of subscribing to periodicals? A. Yes, sir, they were. 
All of these happen to be gifts of the publishers. If we didn't receive 
them through that method, we would be required to subscribe to them. 

MR. HENRY: Your Honor, I will introduce the American Roofer 
of March, 1955, in evidence, page 33. 

MR. SCHAFFER: No objection. 

THE COURT: Very well. Are these from the official records of 
the Library of Congress? 

THE WITNESS: Yes, sir, they are from the Library of Congress 
permanent collection. 

MR. SCHAFFER: I will stipulate a photostat of the page, Your 
Honor. 

* * * * * 

MR. HENRY: I would like to state what they are. The pertinent 
part of the American Roofer of March, 1955, on page 33, is a note: 
"Ask about the new fiberglas yarn for roofing mops. Outlasts cotton 
mops 10 to 1. Easier to handle on the job, too." 

These exhibits, by the way, will be introduced as a group as 
Plaintiff's Exhibit 13. 

THE COURT: Very well, they can all be received as one exhibit. 


We will reserve the number 13 for them, to be applied when they arrive. 


(Plaintiff's Exhibit No. 13 reserved for photo- 
static pages from: American Roofer, March 
1955; National Roofer, Feb. 1955, April 1955, 
Feb. and April 1956, Nov. 1956 and Dec. 1957.) 


MR. HENRY: The next one, the National Roofer, the issue of 
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February 1955, page 4, is another advertisement by the defend- 
ant Owens-Corning Fiberglas Corporation, which contains the same note: 
"Ask about the new fiberglas yarn for roofing mops. Outlasts cotton 
mops 10 to 1. Easier to handle on the job, too." | 

The next one, National Roofer of April 1955, page 13, is another 
advertisement by Owens-Corning, the defendant in this case, containing 
the same notation. | 

MR. SCHAFFER: It is the same advertisement, 1 believe. 

MR. HENRY: The next one is the National Roofer of February 
1956, page 25. It is an advertisement by the defendant containing the 
notation: "Roofing products. Fiberglas permaply, Fiberglas base sheets, 
Fiberglas form board, Fiberglas mop yarn, Fiberglas roof ‘insulation, 
and Fiberglas corotop." | 

The next publication is the National Roofer, the issue of April 
1956, page 28, containing the same advertisement that I just read. 

The next publication is the National Roofer, the issue of Novem- 
ber 1956, page 4, containing the same ad that I read with respect to the 
April issue. | 

And the last publication is the National Roofer, Beebe 1957, 


containing the same advertisement. 
THE COURT: I understand you have no objection? 
MR. SCHAFFER: That is correct, Your Honor. | 
* * * * * 
MR. HENRY: Your Honor, at this point, there was a deposition 
. Carl G. Staelin, I would like to read into the record page 15 of 
Mr. Staelin's deposition, unless Mr. Staelin is presest in court. 
MR. SCHAFFER: No. | 
THE COURT: Who is he? | 
MR. HENRY: Mr. Staelinis an officer, I think, of 1 defendant 
company. 
THE COURT: Secretary of the company, is he? 
MR. SCHAFFER: That is correct, Your Honor. 
THE COURT: Very well. 


40 
MR. HENRY: Page 15, middle of the page. 
(Thereupon, page 15 of the deposition of 
CARL G. STAELIN 

was read as follows:) 

"Q Do you know if Owens-Corning initiated a definite program 

for the development or sale of this particular item? 

"A Yes, Iam sure they developed a sales program for the 

packaged yarns cut to size." 

That is all I wish to read into the record. Also, there was taken 
the deposition of Mr. John H. Weaver, who is the President of Fyrepel 
Products Incorporated. Iam reading from pages 9 and10. Now, with- 
out reading Mr. Weaver's preceding testimony, I think there will be 
no question but what he is talking about mops made out of fiberglass. 

MR. SCHAFFER: What page? 

MR. HENRY: Page 9. 

(Thereupon, pages 9 and 10 of the deposition of 

JOHN H. WEAVER 

were read as follows:) 

"Q Over how long a period of time did you manufacture these 

mops? 

'tA I believe it was from 1953 to 1955, two years. 

"Q Did you receive any help in the sale of your product from 

Owens-Corning ? 

"A The only help that I know of is that they knew us as a source 

of supply. 

"Q Did they advertise your product in any way? 

"A Not to my knowledge. 

"Q Did they stock a supply of your mops in any of their locations? 

"A We never shipped any quantity large enough to be called any 

kind of a stock. In other words, no. 

"Q How many did you ship, if any? 

‘A We didn't ship more than half a dozen at a time. 


"Q But you did ship some to Owens-Corning, is that correct? 


“A Yes, sir. 
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"Q Do you know the dispostion of those mops that you shipped 
to them? | 


"A The disposition as far as Owens-Corning is concerned, you 


mean? 
"Q Yes. 

"A The only disposition we would know would be the! shipping 
address and it would be according to whatever the instructions 


were on the order. 


"Q Do I understand from that that they, Owens-Corning, placed 
| 


orders with instructions to ship to various points? 
"A Toa certain point, yes. | 


"Q Were they shipped to sales offices of Owens-Corning? 

"A That would be the procedure, yes, sir, sol never knew the 

final disposition. 

"Q Would you tell us how many locations you shipped to? 

"A Ican only recall about three. 

"Q Will you give us those? | 

"A Newark, Ohio, Toledo, Ohio, Washington, D. c., and there 

may have been some in Philadelphia." 

MR. SCHAFFER: May have been one. 

THE COURT: There may have been one in Philadelphia 

MR. HENRY: One, I stand corrected. That is all I wish to read 
from that deposition. I now wish to read from a deposition of a man 
named Warren J. Rowley. | 

MR. SCHAFFER: Just a minute,please. 

MR. HENRY: It is Warren J. Rowley, Jr. 

MR. SCHAFFER: What page? 

MR. HENRY: Well, we will begin on page 3. 

(Thereupon, page 3 of the deposition of 

WARREN J. ROWLEY 

was read as follows:) 

"Q Were you formerly employed by Owens-Corning ? 

"A Yes. 
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"Q During what time? 

"A July of 1941 to November 30th, or whatever date is the end 

of November, 1950. 

"Q What did you do? 

‘A J was in various capacities in that period of time. 

"Q Could you start at the beginning and tell us? 

"A I was first employed in Newark, Ohio, in sales training work. 

I worked in'the service production department and laboratory. 

"Q Were you working in the laboratory when you left ? 

"A I left there in February 1942. 

"Q You returned with them then? 

"A I was transferred to Toledo. 

"Q What did you do at Toledo? 

"A I was in the Fiberglas Division in Toledo, the sales division." 
Now, I am reading from pages 18 and 19: 

"Q What was the first time you became aware that glass was 

being used by others for roofing mop purposes? 

"A The first time I became aware was when I sold or gave the 

first ones away. I can't remember, that is the first time I was 

conscious of its being used. 

"Q Who made those mops? 

"A The first mops? 

"Q The mops to which you just referred. 

"A JI made them. 


"Q Well, my question has to do with mops that other people 


made. Can you tell us when you first became aware that other 


people were using glass fibers for making mops? 
"A Well, there has been a period in 1946 and thereafter, as far 
as I recall, distributors were set up by Owens-Corning for the 
sole purpose of selling mop yarn to roofers, which would be a 
case where they are selling to distributors and the distributors 
are selling to others."' 

That is all I care to read from Mr. Rowley's deposition. 
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MR. SCHAFFER: Your Honor please, objection and motion to 

strike the testimony read from the Rowley deposition. It is obviously 

talking about 1946. | 

THE COURT: What do you say, Mr. Henry? ! 

MR. HENRY: I think it is admissible because it is a general 

pattern, which I have just shown, that continues down to the present 

day. | 

THE COURT: I will grant the motion to strike. 
MR. SCHAFFER: Thank you, sir. 


* * * * o* 
| 


Washington, D. C. | 
February 20, 1958 | 
| 


* * * * i 


MR. HENRY: I wish to read into the record a part of the depo- 
sition of Thomas R. Hatz. The deposition was taken by counsel for the 
defendant in this case, on July 6, 1955. | 


* *x * * |e 
| 


THE COURT: What is it you propose to read? 
MR. HENRY: The purpose that I am reading now is to adduce 
evidence of direct infringement. | 
THE COURT: Where is this, what page? | 
MR. HENRY: Page 143, this was on cross- ~examination by me. 
(Thereupon, page 143 of the deposition of | 
THOMAS R. HATZ, JR. | 
was read as follows:) | 
"Q Mr. Hatz, did you ever visit the local office of Owens- 
Corning ? | 
"A Yes, I did. | 
"MR. MARTIN:" -- : 
* * ad 
"By Mr. Henry: 
When was that? 


On March 2nd. 
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Whom did you see when you visited that office? 
Mr. A. E. Kincaid and Mr. S. E. Carpenter. 
Did you have a conversation with them ? 
Yes, I did. 
Would you state the conversation. 
* * * 
"By Mr. Henry: 
"Q You just stated that you had a conversation with Mr. Carpenter 
and Mr. Kincaid. What was the substance of that conversation? 
"A I will have to go back a bit. When I went into Clarke's Supply 
House and Store and purchased a Kirby mop, I noticed another 
mop that was there." 
Now, I want to interject here I am connecting up this Mr. Clarke as being 
the Clarke referred to as the distributor of Owens-Corning in the 1958 
director, read into evidence yesterday, as a distributor of mops. 
"Q Just state the substance of the conversation with the local 
representative of Owens-Corning. 
"A It was concerning Fiberglas roofing mops and about buying 
them, and Mr. Carpenter said he would be very happy to take 
my order for glass roofing mops. 
"Q There is no mistake about that, that Mr. Carpenter said he 
would take your order for roofing mops? 
"A That is right. 
"Q Who is Fyrepel? 


"A A manufacturer of glass roofing mops in Ohio. 
"Q On that day, did you attempt to purchase a mop? 
‘A I did. I did purchase a mop. I purchased a Kirby glass mop. 


"Q From whom did you purchase it? 
‘A From Clarke. 
Who is Clarke? 
A He owns a supply house in the District of Columbia. 
"Q Is that Mr. Harry L. Clarke? 
Mr. Harry L. Clarke. 
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"Q I show you a paper and ask you what it is. : 
"A That is a cash receipt that was given to me for the mop I 
purchased. | 
"Q I also show you a mop and ask you if that is the mop that you 
purchased. | 
"A That is the mop that I purchased. | 

* * * * 

"By Mr. Henry: | 
"Q You purchased the mop, as I understood your testimony, from 
Mr. Harry L. Clarke. | 
"A That is correct. | 
"Q On the date of this receipt, which is March 2, 1955? 
"A That is right. | 
"Q Did you have any conversation with Mr. Clarke sp where 
he obtained them? 


"A Yes, he told me he purchased the mops from Owens-Corning 


Fiberglas Corporation, and he gave me the name -- the way I got 
the name -- I got to talking about this other mop, the Fyrepel, 
after I made the purchase. He said he bought his mops -- he pur- 
chased them from Owens-Corning Fiberglas Corporation and he 
purchased them from a Mr. Carpenter who was a salesman for 
Owens-Corning Fiberglas Corporation, and he gave mne their 
address on Connecticut Avenue. | 
"Q Did you visit the Owens-Corning Fiberglas people after you 
purchased the mop? : 
"A Yes, I did. | 
"Q And this is the Mr. Carpenter you referred to in' jyour testi- 
mony a little while ago? 
"A That is correct. 
* * 


"By Mr. Henry: 
"Q Mr. Hatz, referring to Plaintiff's Exhibit No. 4, | 
a letter from Owens-Corning Fiberglas Corporation, | | psa by 


| which is 
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Carl G. Staelin, I ask you to read the last sentence into the record, 

the last sentence in the second paragraph of that letter." 

MR. SCHAFFER: Objection, Your Honor. 

MR. HENRY: I will show you the letter because I am going to use 
it. The authenticity of the letter has been admitted already. 

MR. SCHAFFER: I want to point out that this letter to which counsel 
is now referring is dated March 8, 1947. 

THE COURT: What do you say, Mr. Henry? 

MR. HENRY: It is one of the vital pieces of evidence in this case. 

THE COURT: Objection sustained. 

MR. HENRY: The objection is sustained? 


THE COURT: Yes. 
* * * * * 


MR. SCHAFFER: Call Mr. Fletcher. Your Honor, in proceeding 
as we are now, it is my understanding that plaintiff's counsel has completed 
his case on the question of the infringement issue, that is, the alleged in- 
fringement and inducing infringement. 

THE COURT: That is the Court's understanding. Is that correct? 

MR. HENRY: Yes, sir. 


Thereupon -- 
ED FLETCHER 


called as a witness by the defendant, being first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. SCHAFFER: 
Q. Mr. Fletcher, please state your name, age and residence. A. Ed 
Fletcher, I reside 157 North Fifth Street, Newark, Ohio. Iam 62 years old. 
Q. Where are you employed? A. Iam employed with the Owens- 


Corning Fiberglas Corporation, Newark, Ohio. 

Q. In what capacity are you now employed? A. I am now employed 
as a consulting research engineer. 

Q. Are you a professional engineer? A. Iam registered with the 
State Board of Professional Engineers and the National Society of Engineers. 

Q. How long have you been employed by the defendant company, 
Owens-Corning? A. Since the beginning of this company in 1938. 

Q. Where were you employed prior to that time? A. I was for- 


merly employed with the-Owens-Ilinois Glass Company, beginning 
in July 1932, in the Industrial .Materials Division at Columbus, 
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| 
Ohio, for the express purpose of developing tooling for the mechanical 


operation of fiberglass products. | 

Q. Is there any relation between Owens-Corning, the defendant 
in this case, and Owens-Illinois Glass Company? A. The fiberglass bus- 
iness developed by Owens-Illinois up to that time, was taken | over by the 
Owens-Corning Fiberglas Corporation in 1938. | 

Q. What were the nature of the fiberglass products which you 
were developing, beginning in the year 1932? A. These consisted entire- 
ly of small glass filaments made by drawing hot glass fibers through a 
steam blower and dispersing these into the fine filaments with the use of 
a steam blower. 

Q. What was the use -- A. This was used as house ne or 
bulk wool insulation. | 

Q. I show you a package which I have here and ask you to state 
what itis? A. This is the improved version of the early pit wool 
insulation. : | 

Q. That is an insulation product? A. Thisisa house insulation. 

MR. SCHAFFER: I ask this be marked as Defendant's Exhibit 

3 and offer in evidence the package which the witness |has just 
identified. | 
THE COURT: Do you have any objection? ! 

| 


MR. HENRY: No objection. 
THE COURT: It will be received. 


(Package of insulation material was ranked 
Defendant's Exhibit No. 3 and xeaciyed in evi- 
dence. ) 


BY MR. SCHAFFER: | 

Q. Is this wool, Defendant's Exhibit 3, a continuous glass fiber 
textile product? A. No, it would have no purpose as a textile fiber. 

Q. Did you ever have anything to do with the development of 
continuous fiberglass textile products such as yarns? A. Yes, this 
development was started in 1937, looking toward a process of making 
a commercial textile filament from glass, continuous textile filament 


from glass. 
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Q. How did this development work progress? A. This progressed 


rather slowly as there were a great number of technical problems to over- 
come and the work progressed up until World War I. 

Q. Will you state in very general terms what some of those prob- 
lems were, just identify them? A. There were glass melting problems of 
melting a new glass composition, as the old compositions were not suitable 
for this type operation in glass; there were heat problems; there were 

large mechanical problems; and chief among these problems was 
the lubrication problem, to lubricate the glass filaments. 

Q. Why was lubrication necessary? A. In order to attain any 
glass fiber operation in which you hope to have fiber of any length, it is 
entirely necessary to lubricate these filaments to keep them from abrading 
and breaking up each other. 

Q. How long did this development and experimental work continue 
after 1937 when you first started on it? A. The work continued up through 
the war. 

Q. Was there any production of glass textiles taking place at the 
beginning of World War 1? A. There was a very limited amount of glass 
textiles because the experimental work had only progressed to a very 
small pilot plant operation with a very limited quantity. The production 
rate was only about two to two and a half pounds per unit. 

Q. And by per unit -- A. Per machine unit. 

Q. Was anyone else manufacturing glass textile materials at this 
time? I am talking about the pre-war period, before World War Il. A. 
There was no other glass textile operation that I knew of. 

Q. Well, did Owens-Corning have any part in pioneering this 
textile development? A. As far as Owens-Illinois Glass Company 
pioneered the entire glass fiber textile development. 

Q. Were you in charge of this work at the beginning of World 
War II? A. I was in charge of all of the experimental phases of the 
entire operation through World War II. 

Q. What was the type of continuous yarn that your company was 
making in this pilot plant operation in the period prior to the war? A. It 
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was a very Slender strand of very small diameter, filaments about two 


ten-thousandths inch diameter and the strand was composed of 102 of these 
filaments. | 

Q. Didthey have aname? A. They were called the 900's strand. 
This terminology was reached by the fact that it required 90, 000 yards of 
this filament to weigh a pound. | 

Q Had you developed any uses for the 900's strand which you were 
making at that time? A. The uses of these strands or filaments or yarns 
was entirely for electrical insulation for which they were designed and 
which was the only commercial use that we had in view at the time this 
work was going on. | 

Q. I want to show you a product and ask you if you can identify it ? 

Tell the Court what itis. A. This is a 900's 1/0 strand; in other 
words, in this strand there are 102 filaments in each eee 

Q. Is this a sample of the kind of material you were just referring 
to? A. This is a representative sample of the kind of material we were 
making in those days. 

THE COURT: That was 1938? 

MR. SCHAFFER: This was beginning in 1937 and Sleitine up 


to the World War period; as a matter of fact, he is describing the area 


just prior to the war now. 
I offer the sample of 900's yarn or glass, to which the witness 
has just referred, as Defendant's Exhibit No. 4. | 
THE COURT: It will be received. : 
(900's 1/0 strand was marked Defend- 
ant's Exhibit No. 4 and received i in 
evidence. ) 


BY MR. SCHAFFER: | 

Q. Can you give us some idea of the cost of these continuous 
strands at that time, that is, in the period before the war, World War II? 
A. Because of the limited number of pieces of equipment an i the very 
limited productivity of each unit, the cost was of course very high. 

Q. Well, what was it? A. The actual selling cost at this time 


50 
was in the neighborhood of six dollars per pound. 

Q. Did the defense effort, brought about by World War II, have 
any effect on the development and expansion of your production of con- 
tinuous glass textile fibers? A. The defense effort which started occur- 
ring prior to the war, shortly, swamped us with orders because of the 
limited facility in which we had to make the fiber. The defense effort 
needed the properties, the superior properties of this textile yarn for 
electrical uses, chiefly. However, there were some products of great 
urgency developed in the form of a woven cloth, where it was used as 
black-out curtains, a covering to exclude light and the like, confined to 
military vessels. 

Q@. Were you making any other type of continuous glass yarn in the 
period before the war, other than that as exemplified by Defendant's 
Exhibit 42 A. This was the only filament type yarn we were making at 
the time, the only size filament yarn we were making at this time. 

Q. You just testified about the situation brought about by the start 
of the defense effort in connection with World War Il. What result did 
this situation bring about in your company? A. The result of this ex- 
panded demand for our material forced us to get more units and to house 
these, an abandoned power house was taken over at Newark and imple- 
mented with mechanical equipment to make this continuous fiber; this was 

early in 1941. By 1942, the demand had exceeded. the supply again 
so greatly that a second factory was opened up at Ashton, Rhode Island, 
and implemented with machines to make this material. By late 1942, 
another factory had to be implemented; this was done at Huntingdon, 
Pennsylvania. Now, the combined production of all these three plants 


was confined chiefly or confined entirely to military uses; in fact, the 
material was so hard to secure that it was placed on allocation and prior - 
ities had to be established among the customers in order to divide the 


material into its most urgent use. 

Q. How long did this priority or allocation situation continue ? 
A. This existed up until VJ-Day, the end of the war. 

Q. AsIrecall, that wasin-- A. This was in September, 1945; 
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I believe September, 1945. 

Q. Was any of this material, that you have been testifying about, 
allocated for civilian uses during the war? A. We were strictly 100% 
on the war effort and the president of our corporation was very, very 
strict in regard to this; there was no material given an outlet into the 
civilian use, it was entirely devoted to extreme urgency uses. 

Q. What happened to the production of glass textile materials 
by your company after VJ-Day? A. Ofcourse after VJ -Day, we were 
left with a large capacity for the making of this particular textile fiber 

and with no civilian use which had been developed. 


Q. Had your company made any effort during the war to develop 
civilian uses? A. No, the manpower situation did not permit of any em- 
ployees that were engaged in anything but the World War effort. 

Q. What did your research and development work, with respect 
to glass textiles, during the war consist of? A. All our effort was 


directed toward the improvement of the existing machines to produce this 


material to accelerate their through-put and to improve the quality of 
the fiber. | 

Q. What would you say was the principal contribution of continu- 
ous glass textile materials during the war? A. Well, of course, there 
were several; one of the principal ones was the electrical use where the 
then build-up of the material on electrical transmitters in motors and 
the like, the electrical insulation could be obtained in a thinner build-up 
and it had very high temperature resistance, so the motors could be 
operated at higher temperatures and so we could actually pack 10-horse- 
power motors into 5-horsepower frames, thus saving space and weight 
badly needed on military vessels. | 

Q. What about these properties of the glass fiber textile material 
that you referred to, did they make this particularly adapted to be sub- 
stituted and used in place of other textiles? A. The superior properties 

of the glass fiber, high temperature resistance, high electrical 
resistance, and the high strength of this material, offer it as a particularly 
good substitute for all other textile materials, such as fiber cotton and the 
like. ! 
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Q. Will you please give us some illustrations of end uses of glass 
yarn and textile products which were developed either during or shortly 
after World War II? A. I will read from a list. 

Q. You have prepared alist? A. Ihave prepared a list, the 
uses are so many. Prior to the end of World War I, the uses were, and 
these were vital uses: Reinforced plastics where glass cloth took the 
place of cotton duck in plastic laminates, such as boats and vital aircraft 
parts. 

Q. May Linterrupt you, Mr. Fletcher, my question was, prior to the 
end of World War 1; I understood your answer to say that prior to the end 
of World War I. A. Iam sorry, prior to 1946, the end of World War I. 

Q. Thank you. Now, will you proceed. A. Glass cloth was used 
as a basis for coated cloth for hangar doors and aircraft interiors during 
the war. Electrical insulation consisting of yarns, cords, woven tapes 
and varnished impregnated fabrics, also glass yarns were braided into 
a sleeving as a covering for wires. 

Heavy woven cloth usedas a blanket to snuff out fires. Glass cloth 
was tailored into fire-fighting suits. 

These were all examples of the vital uses other than strictly elec- 
trical uses that had been made before the end of the war. 

Wicks for oil burners and mantles for gasoline lanterns were made 


out of glass yarn for the military. Cloths. for liquid filtration were made 


out of glass yarn instead of cotton yarn because they better withstood the 
hot or corrosive liquids -- 

MR. HENRY: I must object if this activity was done for the mili- 
tary, it was on secrecy orders and has nothing to do with the case; if it 
was public information, I have no objection to it. 

THE COURT: Objection overruled. You may answer. 

THE WITNESS: Cloths for liquid filtration were made out of glass 
yarn instead of cotton yarn because they better withstood the hot or corro- 
sive liquids going through the filters. 

Textile fibers were used as a filter for blood plasma in the medi- 
cal corps during the war. Aviators’ body armor; collapsible water 
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storage tanks for the troops; insect screening for tents in the tropics; 
and a base for coated cloth woven of cotton yarns and glass yarns mixed. 

These were the uses developed prior to the World War. 

BY MR. SCHAFFER: | 

Q. Prior to? A. World War II. | 

Q. Prior to the end or prior to the war? A. Prior to the end of 
World War I. | 

Q. How about civilian uses that were developed shortly after the 
end of World War II? That was the other part of my question, will you 
give those, please? A. Yes, I will. The glass yarns and fabrics were 
used to reinforce rubber in place of duck for belts for carrying high tem- 
perature or corrosive materials. Glass cloth was used for awnings in 
place of canvas; for decorative fabrics such as windown curtains and 
draperies; garment bags; gaskets. | 

Glass cloth was used for ironing board covers because of its 
higher strength under the high temperature; laboratory aprons and gar- 
ments where the glass had the advantage that it resists alkalis and acids 


| 
| 
Glass fabrics were used in the form of coated cloth or as a rein- 


when spilled on the fabric. 


forced plastic to make luggage. Industrial adhesive tape was used with 
glass fabric instead of strips of cotton cloth. | 
Fiberglass yarns were braided into hoses for handling materials 


| 
at high temperature, such as steam and hot plastic paint. | 


Glass yarns were braided in place of cotton yarns over electrical 

cables, such as house wiring cable. | 
Open weave glass cloth was used as a flashing material embedded 

in asphalt or pitch around chimneys and pipes on roofs. | 

Motion picture screens were made of two sheets of iglass cloth 


| 
supported on a curved frame; oven door gaskets, glass sleeving was 


braided into shape as gaskets for these oven doors. 


These are a few among the uses. | 


Q. Has your company made any estimate of the approximate num- 
ber of end uses that there are for continuous fiberglass textile materials 


at the present time? A, It is estimated there are between! seven and 
: | 
| 
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eight thousand uses, end uses for fiberglass textile products. 

Q. Are new uses still being developed? A. New uses are occurring 
almost daily. 

Q. How many types of continuous glass yarn and cord does your com- 
pany manufacture? A. A great variety covering the entire textile field or 
demand, from the very finest yarn constructions up through the heavier ones 


and into the heavy cordage type yarns. 
* * * * * 

Q. Mr. Fletcher, of the glass yarns which you have produced, which 
one would you say has the greatest variety of end uses? A. There is no ques- 
tion it is the 150's 1/2, it probably represents eighty per cent of our volume 
production. 

Q. Now, I will show you Defendant's Exhibit 5(h) and ask you whether 
it is a sample of the 150's 1/2 yarn? A. This is 150's 1/2. 


Q. When did you start commercial manufacture and sale of the 150's 


1/2? A. This was one of the means by which we accelerated the through-put 
in the continuous unit, it was developed during the war. 
* * * * * 

Q. You previously referred to lubrication of glass textile materials. 
Will you please tell us what lubrication means as applied to glass fibers? A. 
Lubrication means the placing on the surface of the glass, which is to be in 
motion with another glass fiber, of a suitable lubricant so that the fibers, in- 
stead of abrading or having friction, will slide over each other easily. 

Q. And does lubrication prevent this abrading? A. Lubrication of 
the right type prevents this abrasion. 

Q. How long have you been using lubricants on glass fibers to avoid 
abrasion? A. It was one of the earliest things we had to learn in the glass 
fiber operation. 

Q. And how long have you been using lubricants? A. We have had to 
use lubricants since the first insulating wool type pack was made, that is 
about 1933, between 1932 and 1933. 

Q. Defendant's Exhibit No. 3 is the type of wool you were referring 
to? A. Yes. 

Q. But, of course, made at a much later date? I say, this of course 
was made at a much later date? A. Oh, yes, yes. The properties, however, 
are the same; if you wish resiliency in there, you must have lubrication. 

Q. How about the use of lubricants on continuous glass textile fibers, 
when did this start? A. This started at the beginning of the development in 
1937, as a major part of the process. 

Q. I want you to look at a copy of this Slayter patent, 2, 133, 238. 
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Do you have it there? A. I have a copy here. 
Q. Are you familiar with the apparatus and the process shown 


and described in this patent? A. Yes, I was in charge of the design and 
construction of this equipment. | 
Q. What does this patent illustrate with reference to the time 
period that you have referredto? A. This was one of the first, simpler 
apparatuses that were set up in 1937. ! 
Q. Now, this patent states on page 2 of the specification in the 
first column, beginning at line 22: | 

"In fabricating these yarns composed of a multiplicity of 
glass fibers, we may use an adhesive or lubricant or sizing 
which increases the mass integrity of the group of fibers, and 
inhibits mutual scratching of the fibers and facilitates the hand- 
ling, winding and puss of the yarn upon spools, and various 

other steps of the process." | 
And then a number of other materials for this purpose are given. Now, 
in the same patent specification, it is stated on page 3, in the second 
column, beginning on line 54: ! 

‘Arranged in conjunction with the pad 74isa lubricant res- 
ervoir 75 adapted to be filled with a suitable lubricant or sizing 
or coating material supply body 76. If the supply body 76 is 
composed of a thermoplastic substance, such as wax, asphalt, 
or the like, it may be heated by any suitable means such as the 
turner 77." | 
Can you tell us whether asphalt was used at the time you were 

developing this process or about the time the application was filed in 
June, 1937? A. This was one of the thermoplastic materials used at 


that time. | 
Q By "this, " you mean what? A. Asphalt was one of the thermo- 
plastic materials used at that time. | 

Q. Did you, personally, know this? A. Oh, yes, | I was in 


charge of the operation. : 
Q. And how was the asphalt used and applied, and will you 
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please refer to Figure 3 on page two of the drawings in giving your 
answer? A. This is a little difficult because this is a cross-sectional 
view of the bushing operation, and in order to appreciate the lubrication 
we must look at it the other way, in which this one line, No. 62, becomes a 
number of filaments up to 102. Now, they have to be separated, of course, 
so it brings them into some space at the top and as it approaches this lu- 
bricating pad, described as No. 74, they are drawn together. 

Q. Will you go a little slower, please? A. As these filaments, 
which are separated, of course, at the melting unit, are drawn toward 
this lubricating pad to form a strand, they are now in the form of a fan 
which is being drawn together at the bottom. 

Q. Yes. A. Now, the lubrication must be applied to these before 
they are completely drawn together, in order to keep them separate and 
the lubricating coating surround each filament. Now, as they are drawn 
into this groove in the felt pad which is fed by this molten, in this case, 
asphalt described in the unit as No. 76, the asphalt is fed to the fiber 
through a porous felt pad so that there is sufficient there to lubricate 
each fiber. Now, there is considerable motion as these fibers are being 

lubricated and bent around this pad and subsequently extending 
down as a strand, noted as No. 66, and wound upon a tube noted in the 
patent as 65. 

Q. What was the function of the molten asphalt as it was applied 
to the fibers through the pad to which you have just referred, the pad 73, 
I think it is. A. Its chief purpose was to lubricate each filament so 
that it would not come in contact with another bare glass fiber in motion. 

Q. And was the asphalt in a molten condition at that time? A. 
The asphalt must be heated very hot in order to have a low enough vis- 
cosity to drag these filaments through at high speed. 

Q. Were these fibers moving at very high speed when they were 
in contact? A. At this time they were moving in the neighborhood of 
5, 000 feet per minute. 

Q. Were the fibers worked or flexed while the hot asphalt was 
applied? A. As the tension was applied from the drawing source, ob - 


viously, through the bundle of the strands there was considerable movement 
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as they were flexed around the bend at 180 degrees, as shown around 74, 
again. | 

Q. Did the molten asphalt in fact prevent these fibers from abrad- 
ing or scratching each other? A. Asphalt proved to be one of the finest 
lubricants we were ever able to get. | 

Q. Do you know whether your company sells any glass yarns 
or textile materials without a lubricant being present on them? A. I 


| 
am positive that there are no materials, particularly fabricated materials, 
| 
Q. And how long has this been true, in your own experience? A. 


with no lubrication because it would be impossible. 


It has been true since the very first glass filament was drawn. 

Q. Mr. Fletcher, will you explain why molten asphalt acts to 
lubricate glass fibers? A. Inherently in an asphalt solution, when it is 
heated, there is of necessity an oily sort of material and when it comes 
in contact with a glass fiber, it surrounds the fiber with this oily-nature 
material and, of course, acts as a good lubricant. ! 

Q. Does molten asphalt always act this way in connection with 
glass? A. It does, if it is molten asphalt. | 

Q. When did you first learn about this property of molten asphalt ? 

A. We learned it actually in the experimental work in making 
these mats back in 1934 or 1935. 

Q. But that was in connection with wool, as I aadeneeada ite 3A; 
This was in connection with wool. | 

Q. Can you give us some description of the manufacture of 
these mats with the glass wool? Perhaps you would like to refer to 
this wool material again, which is Defendant's Exhibit No. 3. A. Inthe 
manufacture of an insulating ‘mat for house insulation, you require a light 
product with a lot of air space and with considerable resistance to flexing. 
Now, if you want high water-proofing and a higher density, you must re- 
sort to something which will lubricate the fibers and allow you to crowd 
them down to this high density ina thinner layer, and thoroughly lubri- 


cate at that point and then, as it is cured or cooled or dried, hold it in 


this position for its further constructing, into some refrigerator or some 


other device. | 


58 

Q. Did the molten asphalt have a lubricating effect, did you point 
that out, in the manufacture of this? A. I didn't quite describe this, I 
was merely saying a result. 

Q. Will you please give a little more description of how the as- 
phalt entered into this? A. All right. This concerns the process, now. 
In taking a mat of this type from a conveying machine and dipping it into 
hot asphalt and carrying it along then until it is thoroughly heated and 
then squeezing it; to get this squeezing action I am referring to, the 
fibers as they are being compressed must be well lubricated and asphalt 
is one of the things that accomplishes this in the best manner, molten 
asphalt. 

Q. And was this operation performed in some kind of a fabricating 
machine? A. Yes, it was simply passed between two rolls in one of the 
crude first operations. 

Q. And asphalt was applied at that time, molten asphalt? A. 
Yes, molten asphalt was applied as the mat fed down in a solution of hot 
asphalt, before approaching these compression rolls. 

Q. Well, now, there is a product, asl understand it, that was 
made either shortly before or, Iam sure, during the war, called Navy 
board. Will you please very briefly describe how this Navy board was 
made and what itis? A. The material I formerly described was de- 
veloped for a very low temperature insulation product. Now, as the war 
came on and they were building a lot of these ships and they were sailing 
in cold water, they required hull insulation. The material was adapted 
to that and was known as Navy board. Now, a vast quantity of this ma- 
terial was made -- 

Q. Starting when? A. Starting with the war period. 

Q. Around World War II? A. Yes, in the accelerated ship 
program after 1941. 

Q. How was Navy board made, in general? A. Navy board be- 


gan as an operation of this type. Later, slight variations were made and 
other binding materials were added in the standard operation, which was 


then developed to the point in which we could get the high density without 
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referring to the secondary operation of this material. 


Q. Yes, but particularly I want you to tell us how Asphalt entered 
into the Navy board. A. Asphalt was a direct use for this) low temperature 
insulation which we had developed. It had the same characteristic and the 
same density in the ship use as it did in a low temperature insulation. 

Q. You used molten asphalt in the manufacture of Navy board? 

A. That is right. 

Q. And you fabricated the so-called low density wool while it 
was in the asphalt, is that correct? A. That is right. 

Q. By squeezing it? A. That is correct. | 

Q. Is there any difference between the lubricating action of mol- 


ten asphalt on continuous glass textile material and glass wool, 
such as you have just referred to? A. A glass fiber for lubrication is 
identical in all cases; it is just as useful for the same reason on an 
insulating wool material as it is for a textile, there is no distinction. 

MR. SCHAFFER: That completes my direct examination. 

* * * * /* 
CROSS-EXAMINATION 
BY MR. HENRY: 
Q. Mr. Fletcher, I want you to answer two or three questions 


by way of clarifying your testimony, if you will. In discussing the pat- 
ent to Slayter, I notice on the face of it that the Slayter patent is assigned 
to Owens-Corning Fiberglas Corporation, the defendant in this cdse. I 
would like for you to distinguish for the Court, or define some terms. 
First, what is a glass fiber? A. In the glass industry, everything is 
known as a glass rod until you reach a diameter of one-thousandths of 
an inch or less. | 


Q. Now, let's take the average hair from a human head and 


split it longitudinally; how many times would you have to split it before 
you got to the diameter of a glass fiber? A. The average human hair is 
about 100 times the diameter of this 900 filament which I have been 
describing. | 
Q. About 900 times? A. 100 times. | 
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Q. 100times. So if you split the average hair 100 times, that 
is the kind of filament we are talking about? A. That is right, sir. 

Q. Your testimony was, as I understood it, and the patent to 
Slayter shows that these fine glass filaments as they come out of some 
king of a spinning machine -- is that correct, what do you call the mach- 
ine? A. The hot glass is drawn from a bushing. 

Q. As they come from the bushing; now, isn't it a fact that they 
are brittle, that they will just float right off in the air and get on your 
neck, if you don't lubricate them? A. That is correct, sir. 


Q. So it is necessary to lubricate them. Now, as you draw 


them out and they are drawn closer together, they are twisted together, 


aren't they? A. No, not in the drawing process. They are drawn as 
continuous filaments into what they call a strand, in which all the fibers 
are parallel, as some of these. 

Q. What is a strand? A.A strandis a number of these filaments 
which we have been describing, these very fine diameter filaments. 

Q. Yes, sir. And that is the strand? A. That is a strand. 

Q. Now, what does the strand look like, is it a strand made of 
twisted filaments? A. No, there is absolutely no twist in a strand, that 
is why the binder is necessary. 

Q. So you need the binder between to hold the strands together. 
Now, after having produced the strand, is it a fact that a yarn is made 
out of these strands? A. Thatis correct. 

Q. So now we have the filaments and the filaments are combined 
into strands and the strands are combined into the yarn. Now, is it 
necessary then, in order to make the yarn, to twist the strands together ? 
A. It is necessary to twist the strand to get the original twist and then 
if you want one or more strands, they are twisted in the opposite direc - 
tion to get a balanced yarn. 

Q. That lubricant you are talking about is the lubricant or binder, 
as you termed it, that is necessary to be employed in order to make the 
strands and in order to make the yarn? A. The asphalt which we de- 
scribed, we said that it is an excellent lubricator, the molten asphalt 
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is an excellent lubricator to the glass surface. 

Q. Iam sorry, I think I didn't make my question quite clear. 

I said that it was necessary, in order to produce the strand and in order 

to produce the yarn, it is necessary to use some kind of a lubri- 
cant in order to prevent this fragile glass from disintegrating and floating 
right off into the air, is that correct? A. That is correct.) 

Q. Now, I want to ask you the question, do you know of any 
continuously drawn fibers made of glass that are today used for textile 
purposes and lubricated by asphaltum? A. The textile, as you describe 
it rather broadly; most of the textile products are used in electrical in- 
sulation fields where the color is not important. Obviously, they wouldn't 
be used in drapery material or some such place, because gf the dark color. 

Q. It is used in electrical insulation but not used generaly, is that 
correct? A. Yes; high water-proofing. 

Q. Now, considering just one yarn, if you laid the yarn down, or 
let's take one yarn that has been lubricated by asphaltum and weave it into 
a piece of cloth as an ironing board cover; if you applied heat to that, what 
would happen? A. You'd have a pretty sticky mess on the ironing board. 

Q. But what is that attributable to? A. To the heat of the iron, 
it would melt the asphalt. | 

Q. Yes. And then that would leave the yarn, out of which the cloth 


was manufactured, in what condition? A. Well, you wouldn't be success- 

ful in eliminating with an iron all of the asphalt from these glass 
surfaces. | 

Q. There would be some there. Well, I think you clarified your 
testimony in that respect. Now, you testified that no other glass textiles 
were manufactured before the war, did I understand you to say that? That 
Owens-Corning Fiberglas Corporation -- A. No other glass textiles 
other than the 900's were manufactured before the war. | 

MR. SCHAFFER: Mr. Henry, does your question mean that no 
other company was making glass, is that what you are asking ? 

MR. HENRY: That is what I understood him to say. 

MR. SCHAFFER: You didn't ask that in your question. 
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THE WITNESS: That is correct, I said as far as my knowledge 
extended, there was no other glass fiber operation. 

BY MR. HENRY: 

Q. Did you know anything about the activities of the Corning Glass 
Works at that time? A. The Corning Glass Works, yes. 

Q. Weren't they manufacturing at that time? A. No, not before 
the war. 

Q. Not before the war? A. Well, very early, for a short period. 

Q. And during the war, were they manufacturing? A. No, not 
during the war, because they were then part of our organization. The 
Owens-Corning Fiberglas is owned jointly by Owens-Illinois and the 
Corning Glass Company. 

Q. And were they manufacturing after the war? A. They were 

manufacturing no fibrous products at the Corning Glass Company. 

@. Now, you have introduced in evidence, at least you have read 
into evidence a great many uses of fiberglass, have you not? A. Yes, 
just at random from a greater number. 

Q. One of the exhibits you have introduced in evidence was a 
glass wool, Defendant's Exhibit No. 3, is that correct? A. That is cor- 
rect. 

Q. And then you referred to the fact that that glass wool could 
be compressed to make what you call Navy board? A. That is correct, 
for low temperature insulation. 

Q. Do you know just how many uses of glass fibers, industrial 
uses, that you have read into the record? A. Yes, I said of textile 
uses, we estimate there are between seven and eight thousand. 

Q. And isn't it a fact that the Owens-Corning Fiberglas Corpor- 
ation maintains a huge research department, consisting of ten divisions, 
four of which are devoted exclusively to pure research in chemistry and 
physics and glass, and the other six are devoted to finding new uses for 
fiberglass? A. If you are going to divide up our research laboratory 

into the sections comprising physics, chemistry, mechanical and 


all, Inever counted them, I assume they might reach such a figure. 
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Q. What percentage of that huge research laboratory is devoted 
to finding new uses for fiberglass? A. This isn't the function of the re- 
search laboratory, it is a function of the product development laboratory. 

Q. You are a consultant to product development? A. No, Iam 
not; Iam a consultant in the research end of the business. © 

Q. Do you know how many of these people have been devoted 
exclusively to finding new uses for fiberglass? A. Well, at the moment 
it is quite a large establishment. There are some eighty people, I think, 
in the product development laboratory. 
Q. To find new uses for fiberglass? A. Yes, all phases of fiber- 
glass. | 

Q. How long have they been engaged in that activity ? A. This 
has all developed since the end of the World War. | 

@. Since 19-what, "462 A. It would be after, it would be after 
VJ-Day, there was no attempt made at any civilian use before VJ-Day. 

Q. What was the work of the research laboratory prior to VJ- 
Day? A. I beg your pardon? 

Q. What was the research concerned with prior to vs- Day ? 

A. Our chief concern was in expediting and accelerating the formation 
of glass fiber materials to expand the war effort and help the 
uses they were requiring of it, that was true in the wool operation as 


well as the textile operation. 
Q. After VJ-Day, part of this great research laboratory, though, 
was devoted exclusively to finding new uses for fiberglass, | is that correct? 
A. It wasn't a great research laboratory at that time, the truth is the 
research laboratory was a very small part of the operation throughout 
the war. Now, the research laboratory grew at that time because we had 
large facilities, we had to develop a civilian market, and research could 
expand the activity of the fiber in conjunction with the product develop- 
ment laboratory in the putting of this fiber into civilian use. 
Q. Now, isn't it a fact that, beginning with 1946, the research 
department of Owens-Corning consisted of from three to seven hundred 
people, and from eight to ten percent of them were devoted exclusively 
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to finding new uses for fiberglass? A. I didn't get those dates, again. 

Q. Since the war. A. Since the war? 

Q. Since the war, isn't it a fact that Owens-Corning employed 
from three hundred to seven hundred scientists in a research department, 

and from eight to ten per cent of those research scientists were 
devoted exclusively to finding new uses for fiberglass? A. Well, I 
think you are mixing up the product development laboratory people and 
the research people again, if you quote such a figure as that, because 
the research people I do not believe amount to that many. 

Q. Iam talking about the part of that laboratory, the part of the 
personnel, devoted exclusively to finding new uses for fiberglass; would 
it run from eight to ten per cent since the war ? 

MR. SCHAFFER: Would you fix the period of time you are talking 
about ? 

MR. HENRY: It is varied, from since the war up to the present 
time. 

MR. SCHAFFER: Since the war, could be now. 

BY MR. HENRY: 

Q. Beginning with 1946. A. It is very hard for me to know be- 
cause the laboratories are so widely separated. 

Q. Iam not trying to mix you up, Mr. Fletcher, I am just trying 


to get the facts, that is all. A. You are asking me for a definite num- 


ber of employees in three or four different locations. 

Q. You wouldn't know about the other locations? A. I wouldn't 

know. 

MR. HENRY: I think that is all. Thank you. 

Just one moment, please. 

BY MR. HENRY: 

Q. Do you know a Mr. Carl G. Staelin? A. Ido, sir. 

Q. Whoishe? A. Heis the head of our legal department at 
the Owens-Corning Fiberglas Corporation, he is situated in the Toledo 
offices. 

Q. Ishea vice-president? A. Heisa vice -- - No, heisa 


secretary. 
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MR. SCHAFFER: I will stipulate his title, he is secretary of the 
company. | 

THE WITNESS: Secretary, as I understood it. | 

BY MR. HENRY: | 

Q. Did you have any contact with him? A. Oh, yes. He, inthe 
early days, used to contact us personally in regard to patent matters, 
and later on we only met him occasionally since his staff has expanded. 

Q. IfItold you that as early as March 8, 1947, Mr. Staelin 
stated that he had developed for the first time a yarn designed for roofing 
purposes, would you confirm that statement? A. A yarn i for 


what purpose? 

Q. Designed especially, a yarn for roofing purposes, for making 

roofing mops, do you know anything about that? A.| | I wouldn't 
say, that would be difficult, it would be one of our standard yarns. 

Q. Then you would take issue with the statement, that Owens- 
Corning Products Corporation did not develop a special yarn for roofing 
mop purposes? A. They may have developed a construction of a standard 
filament, a standard textile filament diameter or build-up.) | I ought to 
say I don't know because, I mean the question was never put to me by Mr. 
Staelin. 

Q. Ijust want to know what you know about it. a testified 
about a lot of yarns here. I just want to know if you do know, of your 
own knowledge, that Owens-Corning developed a standard roofing mop 
yarn at least as early as 1947? A. No, this gets into product development 
again, with which I didn't have very much to do. ! 
Q. You don't know about it? A. I don't know, if you put it that 


way. 
MR. HENRY: All right, sir. Thank you. 
* * * * 
RECROSS-EXAMINATION 
BY MR. HENRY: | 
Q. What do you mean by basic yarn? A. I mean the basic fila- 


* 


ment size. Now, you have a strand as it is drawn from the tube which, 
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as I have explained, has 102 filaments. Now, these are not yarns as 
they are drawn, they are basic strands. Now, you twist that with a very 
low twist; from then on, you can apply any number of these with reverse 
twists to keep a balanced yarn, I mean one that won't snarl when you re- 
lease the end of it. 

Q. I want you to clarify that, both for the Court and myself, I 
don't quite understand what you are talking about. A. Well, the 150's 
1/2 filament are two of these 150 strands put together in a subsequent 
textile operation such as twisting. 


Q. What do you mean by basic yarn? Do you mean the strands 


are not developed for any particular use or the fibers. are not developed 
for any particular use? A. The basic yarn, the basic strand as it is 
drawn, can go into any use. Now, the 150's 1/2 is about the smallest 

yarn you can get with this filament diameter and this particular 
yarn was placed in a great many weaving processes, cloth and the like, 
after the World War I -- after the World War II period. 

Q. Well, is this a fair statement, that your answer to the question 
was that the basic thing out of which yarn is made is not designed for any 
particular purpose but it is adapted for many uses? A. That is exactly 
what I said. 

Q. You did not say, then, that Owens-Corning Fiberglas Corpora 
tion did not develop a special yarn for roofing mop purposes, using this 
basic material? A. They did not develop the basic yarn for the purpose of 
making a roof mop. 

Q. Well, let's don't shift terms. Your answer is they did not de- 
velop this basic strand made up of a plurality of fibers, for the purpose 
of making a roofing mop; is that your testimony? A. No, it isn't. 

Q. What is your testimony? A. You could take this lay-up of 
fibers off the shelf and convert it into mops, clothes, or whatever you 
like. 

Q. Let's put it simply. Do you know that Owens-Corning Fiber- 
glas Corporation did not produce a special yarn designed to make a roofing 
mop? A. I don't think they produced it, Iam sure they didn't produce a 
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special yarn to make a roof mop. 

Q. Let's forget all about yarn and say a special product made out 
of fiberglass? A. When you say product, you are getting out of my field 
then, I must say I don't know. 

Q. I wish you would look at that yarn and tell me aa type of yarn 
it is? A. That is 150's basically, but it is more than two strands, this is 
probably 4/2. 

THE COURT: What exhibit are you looking at ? 

MR. HENRY: I am looking at 5(i). 

BY MR. HENRY: 

Q. What is this one? A. This is 900's -- No, this is a 150's strand. 

Q. It is marked here 900 1/2 inch yarn. A. 1/2 (pronounced "one 


two"). | 
Q. So you were mistaken about that? A. Well, apparently I was. 


It is difficult to see filament size without some means of measuring them 
as you would use a textile. | 

Q. But you measured the mop in evidence, the fiberglass mop in 
evidence and had no difficulty in telling what size that was made out of ? 

A. Ihave difficulty describing this; when you get down to a basic 
size with no twist, you have nothing to guide you. 

Q. Can you tell what that one is? A. All right, I made a mistake. 


This is 150's | 


Q. It is marked 450's 1/2. Did you make a mistake on that one? 
A. Yes, yes. | 
Q. Then is it fair to say that when you identified the mop which 
was introduced in evidence, the Miracle mop, that you couldn't tell what 
it was? A. Yes, I could, because it is a twisted yarn and in these other 


cases you are talkinga bout strands, there is quite a distinction, you have 


no mark, no milepost. | 


* * J 


FRANK W. KANE 


and testified as follows: 


called as a witness by the defendant, being first duly sworn, was examined 
| 
| 
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DIRECT EXAMINATION 

BY MR. LEONARD: 

Q. Mr. Kane, will you please state your name, your age, and 
your address? A. Frank W. Kane, 48, 2616 South 65th Street, Philadel- 
phia. 

Q. What is your occupation? A. I purchase roofing supplies for 
Stelwagon Manufacturing Company. 

Q. How long have you been employed with Stelwagon Manufacturing 

Company? A. Twenty years. 

Q. What is the business of Stelwagon Manufacturing Company? 

A. We are wholesale distributors of roofing supplies. 

Q. In what area or areas does Stelwagon operate? A. Stelwagon 
has branch warehouses in Philadelphia, Camden, Wilmington and Reading. 

Q. Does your company sell cotton roofer's mops and cotton roofer's 
mop yarn? A. Yes, they do. 

Q. And did you, at our request, look up the records of your com- 
pany relating to the sale of cotton roofing mops and cotton roofing mop 
yarns in 1953? A. Yes, I did. 

Q. And did your company have cotton roofing mops and cotton 
roofing mop yarns on sale in 1953 in Philadelphia? A. Yes, our company 
did. 

Q. Did they have both the mops and the mop yarns on sale in 
Camden during the year 1953? A. Yes, they did. 

Q. Now, would anyone who came into any one of your stores in 
1953, have had trouble getting a cotton roofing mop or cotton roofing 
mop yarn? A. No, I don't think so. 

130 MR. LEONARD: I have no more questions, Your Honor. 
CROSS- EXAMINATION 
BY MR. HENRY: 
Q. Mr. Kane, how do you know that a person who was trying to 


purchase cotton mop yarn would not have had difficulty in purchasing 


cotton mops from one of your branches? Were you present all the time 
in all of the branches? A. No, I was not. 
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| 
Q. So your information is based on something more than personal 
| 
knowledge, then? A. (No response) | 


Q. That is your testimony. 


THE COURT: What was your poSition at that time? 
THE WITNESS: Purchasing agent for roofing ee 
* * x * * 


JOHN W. LUNDEEN 
called as a witness by the defendant, being first duly os was exam- 
| 
| 
| 
| 


ined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SCHAFFER: 

Q. Please state your name and residence. A. Sohn W. Lun- 
deen, I live at Stone Mountain, Georgia, a suburb of Atlanta. 

Q. What is your age? A. 66. | 

Q. What is your occupation? A. Iam Executive Vice-President 
and Sales Manager of American Associated Companies, Atlanta. 


Q. How long have you been with that company? A. Since 1916, 
| 
| 


42 years. 

Q. What is the business of American Associated Companies? 
A. Cordage and textiles. ! 

Q. Are these cordage and textile products used for -- are any 
of them used for mop yarns or roofing mops? A. Under cordage and 
textiles would be included mop yarn; yarns, twines of all types. 

Q. How long has your company been handling roofing mops and 
material? A. Roofing mops since the early '30's. | 

Q. And what are the roofing mops and mop yarns! that your 

company sells? A. Well, we sell mostly cotton, glass, rayon, 
anything that will make a good roofer's mop. | 

Q. Do you sell glass yarn which is not made up into a roofing 
mop? A. Not at this time. | 

Q. How long has that been true, that you have not sold glass? 
A. Well, in about 1946 and 1947, we sold some glass yarn direct to 


the roofers to make their own mops, but it wasn't successful because 
| 
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they didn't have the facilities for fastening the yarn to the head or the 
handle in a way where it would hold; glass being slippery, the yarn 
slipped out and gave trouble. 

Q. What was the date you gave of discontinuing that? A. That 
was in 1946, 7 and 8, along there. 

Q. Thank you. How about cotton, do you sell cotton for roofing 
mops always made up into mop heads? A. We sell cotton both ways. 

I'd say about 40% of our sales is in the cotton yarn in cut length, which 
goes direct to the roofer to make his own mops, and about 60% goes into 
our own made-up mops. We have a patented head we call a Tarzan head 
and a Great Dane mop made a different way, which are detachable; the 
roofer just has a handle and puts a head in, that we manufacture. 

Q. Do you sell glass yarn for any other purpose than making 
roofing mops? A. We sell some glass yarn to the -- a little to the in- 
sulating trade and to the cordage trade; they use it as a center in braided 
cord. 

Q. Is this the same glass yarn you use for roofing mops? A. 
Same type, exactly the same. 

MR. HENRY: What was the answer you made? 

(The answer was read.) 

BY MR. SCHAFFER: 

Q. Isitthe same yarn? A. The same yarn, same number. 

Q. How long has your company been selling roofing mops made 
of glass yarn or glass yarn for roofing mops ? A. We started about in 
1946. 

Q. How do you fix that date? A. Well, I remember that is when 
glass mops went into use and we started to sell them as quickly as any- 
body did. 

Q. Where did you get the material? A. That material we bought 
from Owens-Corning. 

Q. No, Iam speaking now, Mr. Lundeen, about your inception 
into the glass mop? A. I misunderstood. I thought you said when we 


started to sell glass mops. The very first glass mop we made was in 


71 


early 1946. We had experimented with mops, mops are my department, 
I have had full charge of it, and we experimented with ever ything 
we could think of that might make a good mop, including jute, American 


hemp, flax, even sisal. And in 1946, we bought some job lots of glass 
yarn, one of our main businesses is wrapping twine, and we bought 

this job lot of glass yarn with the idea of selling it for wrapping twine, 
but the thought occurred to me, having tried everything else that it would 
make a good glass mop. So we made up samples from that! yarn and gave 


the samples out to roofers for trial. | 

Q. Whose idea was it to use this war surplus material to make 
a roofing mop?A.It was my idea to make up the samples. | 

Q. Did anyone communicate that idea to you? A. No. 

Q. Can you give us any idea of the relative size of your company 
as compared with competitors in the sale of roofing mops and roofing 
mop materials? A. I feel safe in saying we are the largest in that 
business. We do a national business, have thirty salesmen on the road, 
attend all the roofing conventions, and we are the only company I know 
of that does a national business on roofer's mops and mop yarn, all the 
others are more or less local companies. | 

Q. Does your work take you into various parts of the country? 

A. Yes, Iam sales manager and I visit our salesmen at regular 
intervals; we call on customers and prospects in all parts of the country. 
I will get to almost every territory at least once a year. | 

Q. What personal experience have you had with roofing mops ? 

A. Well, it has been my baby, to use a slang expression, right from 
the start. I call on the trade and go with the salesmen to visit customers; 
even a good will or new prospect, we get up on the roof, see them use 
the mops, try to get new ideas, and are always trying to improve our 
product. 

Q. How is a roofing mop used, will you explain that to the Court ? 
A. The word "mop" is really a misnomer, they don't mop a roof. It 
is really an applicator, they dip the mop in the bucket of hot asphalt and 
then the man walks and pulls it about eight or ten feet, then/he turns it 
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over, changes hands, and pulls it back and really applies the hot asphalt 
against the roof in that way. He doesn't mop it. the way you would scrub 
a floor or rub that way with it. 

Q. You stated you first handled glass yarn in roofing mops about 
the year 1946. Can you tell us anything of your experience with glass 
yarn at that time? A. Our experience then was purely experimental. 
We made up the sample mops and gave them away, we didn't sell any. 
Our experience was not satisfactory. The yarn we had available was too 

large a yarn to make a good roofer's mop, it didn't pick up enough 
of the hotstuff. Another difficulty we had, we made it like we did a cotton 
mop and it wouldn't stay in the handle, the yarns kept pulling out, falling 
out on the roof. 

Q. I show you Plaintiff's Exhibit 10, which is a mop made of 
some kind of glass yarn, and ask you whether the material of which this 
mop is made bears any resemblance to the first material you tried? A. 
Well, my recollection, I would say this was the identical yarn. I think 
it was made for insulating purposes and we got it from this war surplus 
supply house and, if you look at it, it is the size of a ten-ply cotton 
twine. 

Q. It appears to be about the same, does it? A. Yes, it looks 
to be the same. 

Q. Did you try any other types of glass yarn? A. Well, we had 
some samples of a real fine yarn. Our fault with that was it was So 
large it wouldn't pick up enough asphalt, so we tried it real fine, single- 
ply yarn, that we got in some job lots but it was too fine, it was too 
fragile, it wouldn't work at all; it was almost like trying to make a mop 
out of a spider web, it would just pull apart, deteriorate. I don't know 
what number yarn it was. 

Q. I want to show you a yarn sample here which is marked De- 
fendant's Exhibit 4 and ask you to look at that and tell us how that relates 

to what you are talking about? A. This looks to me a lot like 


the yarn I described that we tried to make a mop out of, but it was too 


fine, too sleazy, not strong enough. 
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Q. How long did this situation continue? A. Well, we didn't 


seriously get into making glass mops then until late 1946 and early 1947, 
when Owens-Corning sent us some samples of yarn that we figured would 
be good for a glass mop. ! 

Q. And what did you do then? A. Well, we made glass mops but 
we still had some trouble with getting it to hold in the handle, we had to 
do a lot of experimenting. It was probably several years before we really 
felt that we had a satisfactory glass mop. We had to build machines and 
fasten the yarn under hydraulic pressure to keep it between two plates to 
hold it properly. 

Q. How was the pick-up of the glass mop at that time ? A. The 
yarn we used then was not anywhere near as Satisfactory as cotton for 
picking up, but by making a real large mop, it would pick enough hot 
asphalt up to make it partly practical. | 

Q. What type of yarn are you using now? A. We are using a 
continuous filament, two-ply yarn; I think it is known as 150's 1/2. 

Q. What were the relative sales of your company of glass yarn 

versus cotton yarn or glass roofing mops versus cotton roofing 
mops, during the first years that you were handling glass? A. The first 
year we handled glass was almost entirely sample orders. We gave 
away many, many mops and the average roofer would only buy maybe 
one or two or a half dozen at the most, for trial. It wasa very small 
part of our business. | 

Q. Were you making any effort to sell glass mops during that 
period? A. Yes, after we had the mops where we thought they were 


satisfactory, we pushed them; all our salesmen carried samples and, 
as an inducement, we even offered our salesmen a larger commission on 
glass mops than we did on cotton. 

Q. What happened in sales of glass roofing mops, atter you had 
developed a better mop head? A. Well, we sold, of course, | a little 
more right along, but the percentage compared to cotton was very, very 

| 


small. 


Q. Well, was cotton even preferred at that time, after you had 
| 
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perfected or constructed a better mop? A. By far and still is. 

Q. And how long did this situation continue? A. Well, it has 
continued always, even today our glass mop production sale is just a 
very small percentage of the cotton. 

Q. At the present time, do you meet with any sales resistance 

in the sale of glass roofing mops? A. Yes, we stilldo. The 
average roofer will bring up the point that it doesn't pick up enough hot 
asphalt. Another reason, it is much more expensive to make a mop 
that is at all practical; in a cotton mop, they can use a two-pound mop 
and it will pick up enough asphalt to do a good job; when you get into 


glass, to get a mop that will pick up enough asphalt to use at all, it takes 


an average of five, six, seven or eight pounds, they are large mops. 
That means the cost is very high because glass is more expensive, in 
addition to buying a heavier mop, so many roofers don't like to make 
that investment. They have got a big investment in a glass mop and a 
glass mop won't last; it will last much longer than cotton if it is taken 
care of, when a man is through with a glass mop, he has got to twirl it 
out and spread out the yarn on a flat surface arid let it harden that way, 
so the next morning he can put it back in the kettle and it will thaw quickly 
and be used again. If he lets it harden in a lump, which a lot of them 
would do, they put it in a hot kettle and it has to stay in there so long 
to get molten to the center of the big lump, that it even deteriorates 
the glass and it goes to pieces. 

Q. How about the expensive glass roofing mop as compared to 
the cotton roofing mop? A. Well, cotton mops use different types of by- 
products and cotton can be bought as low as from 35¢ up to 65¢, the 

average would be 55¢ or 60¢. Glass mops necessarily are more 
expensive to make and cost more and a glass mop will retail to the 
roofer at an average of $1.50 to $2. 00 a pound. 

THE COURT: A pound? 

THE WITNESS: A pound, yes, so in a six-pound mop he has got 
anywhere from $9.00 to $12. 00 invested. 

BY MR. SCHAFFER: 

Q. Did you cover the wear of the glass versus the cotton? A. 


15 | 


Well, in selling it, we make the statement that glass, if taken care of, 
will probably last from three to five or six times longer than a cotton 
mop, if it is properly cared for. 
Q. In your sales of glass roofing mops, is there any particular 
feature of the glass that you stress? A. The only feature we can stress 
is the long life of the mop, it doesn't char and burn as cotton yarn does. 
Q. What is the effect of the molten asphalt on a cotton roofing 
mop? A. Well, with a cotton mop, you dip it in hot asphalt and mop 
it the way I described, the asphalt is spread and it lubricates the yarn, 
of course; if you rub a dry mop across that roof, it would go to pieces 
immediately, but the asphalt lubricates it and it really spreads the as- 


phalt rather than mops it, it spreads it in one row and down the other, the 


same as a glass mop. 

Q. What happens when the cotton mop chars; that is | caused by the 
molten asphalt, too, isn't it? A. A cotton mop is only good for a certain 
length of life. The hot asphalt is heated, 400-450 degrees, and that natur- 
ally is going to char the mop and gradually the ends begin to fall off and 
deteriorate. If you have a careless roofer and he leaves it in the kettle 
a little too long, it goes faster, it burns faster. | 

And, Your Honor, a roofer will use maybe four or five cotton mops 
a day, one will wear out and get so short it is not usable and you put ina 
new head or toss it aside. ! 

Q. Is it the temperature of the molten material that has this effect 
on the cotton mop? A. Yes, it is the high temperature of the asphalt. 

* * * *: * 

Q. Mr. Lundeen, what effect does molten asphalt have on a glass 
yarn mop? A. It has practically the same effect as it does on cotton, as 
far as lubricating the yarn when they sweep it across the roof, but the 
glass yarn doesn't char nor burn as easily and quickly as cotton. 

Q. Is there any difference in the spreading action between cotton 
yarn and glass yarn in a roofing mop? A. No difference. | 
Q. Sir? A. Intreading, did you say? 

Q. No, sir, I said spreading. A. Well, the difference there is 
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that in a cotton mop, two pounds of yarn will give the same spreading 
value as about five or six pounds of glass, because the glass doesn't have 
any loft and it is so heavy in proportion. 

Q. You referred previously to the fact that you had only been 

able to develop a small percentage of use of glass roofing mops as 
against cotton mops in the trade. What would you say that would run in 
terms of percentage? A. Well, a very small per cent, probably from a 
half to one and a half per cent tops today. 

Q. Will you complete your answer, please, the half per cent 
and so forth? A. From a half of one per cent a few years ago and even 
today it wouldn't be over one and a half per cent of the total. 

Q./of what? A. The cotton mops. 

THE COURT: You mean the total mops? 

THE WITNESS: The total mops used, I would say even today 
ninety-eight and a half per cent, about, would be cotton and one and a 
half per cent glass. 

BY MR. SCHAFFER: 

Q. Did you, at my request, examine the records of your company 
and obtain sales figures of cotton and glass roofing mops for the years 
1953 and for the latest year in which you have figures? A. Yes, I did. 

Q. Will you please state what those figures show for the year 
1953? A. In 1953, our cotton mop yarn and mops totaled 1, 423, 557 
pounds; in glass 6,973 pounds, which figures less than one-half of one 

per cent. 

Q. So the record shows this correctly, doI understand correctly 
that your cotton was the large figure? A. That is right. 

Q. And the glass was the small figure which you gave? A. Cor- 
rect. 

Q. And we are talking here about roofing mop materials, is that 
correct? A. That is correct. 

Q. And roofing mops? A. Yes, in pounds. 

Q. Inpounds. Now, will you give the figures of glass and cotton 


for roofing mops for the year 1956? A. The cotton yarn for roofers 
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and the cotton roofers' mops, the made-up mops, in 1956 amounts to 
1, 581, 729 pounds. | 

Q. Now, will you please give it for glass yarn for that same 
year? A. The glass yarn that we use in making mops, we sold no 
glass to roofers other than made up into mops, that figure is 18, 144 
pounds. | 
Q. Now, turning to your figures for 1953 and 1956, approximately 


how many roofing mops would be manufactured from the total amount 
of cotton which you have given? A. How many mops? | 

Q. Yes, sir. A. Well, in 1953, considering that an average 

cotton mop is about two pounds, in mops it would figure approxi- 
mately 700, 000 mops, and in glass, figuring that an average glass mop 
must be five pounds or more, it would figure 1, 400 mops. | 

Q. That is for the year 1953? A. That is for 1958. 

Q. How about the year 1956? A. In 1956, converting the pound- 
age into an average two-pound mop, cotton mop, there would be 790, 000 
mops made. The glass, figuring an average of five pounds to the mop, 
would be approximately 3,600 glass mops. Figuring that in a percentage, 
we sold four glass mops to every thousand cotton mops. | 

Q. Would this be typical of any particular territory in the coun- 
try or would this be typical of the entire United States? A, No, we do 
a national business, we cover everything from California to Maine, have 


salesmen in all territories. 
| 


Q. How many salesmen do you have? A. We have thirty sales- 
| 


| 
Q. Where were the figures that you have given for sales of glass 
and cotton roofing mops, for the years in question, secured? A. Secured 
from our sales records and also corroborated by getting our inventory 


records and stock records. | 


| 
Q. Have you verified these figures yourself? A. I verified 


them, yes, sir. 
Q. Mr. Lundeen, do you have any knowledge of the sales of mops 
and mop yarn materials by your competitors? A. Naturally I can't give 


78 


absolute figures, but I know from our experience and our contact with the 
trade in competition that the American Associated Companies is by far 
the largest in the country and I would say that the percentage of glass and 
cotton, over-all, would probably run heavier in favor of cotton than even 
our figures, because there are many, many companies, special local 
companies, all over the country that make cotton mops and sell cotton 
mops and mop yarn that do not handle any glass. As far as I know, there 
are only about three or four, at the most, mop manufacturers in the 
country that make only glass mops and some of them are very small. 

Q. Do you sell roofing mops and roofing mop materials through 
all different outlets? A. Yes, we go direct to the roofing trade and also 
roofing contractors and we sell also to roofing supply houses. 

Q. Based on your experience and the experience of your company, 
would you say that the glass roofing mop has rendered the cotton roofing 
mop obsolete? A. By no means. 

MR. SCHAFFER: I would like to have Plaintiff's Exhibit 1. 

BY MR. SCHAFFER: 

Q. How do you buy your glass yarn from which you manufacture 
and fabricate roofing mops? A. We buy our yarn on what is called a 
milk bottle cone. It is a spool that the yarn is wound on in continuous 
length, it is used by weavers and all types of people using glass yarn. 
Those tubes are returnable after we take the yarn off, we make a deposit 
on them and have to return them to the mill. 

Q. Mr. Lundeen, I am referring to the file history, the so-called 
file history of the patent in suit and page 79 of that file history is a 
photostat of an article that appeared in the United Roofer for June 1947, 
and I want to read to you a short passage from the beginning of that article: 
"Glass mops introduced to roofing contractors a year ago" -- that would 
be in 1946, about June 1946 -- "were readily sold in a market in which 
the traditional cotton mop had become a rarity." 

Do you agree with that statement? A. Well, it is absolutely ab- 


surd, ridiculous. I don't believe the man who wrote that had any idea 


what he was writing. 
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Q. Well, do you know for a fact whether or not traditional cotton 
mops had become a rarity in June of 1946? A. Well, no, sir, positively 
not; in fact, the glass mop was a rarity. | 

MR. HENRY: I think, Your Honor, the entire article should be 
read because it is misleading, what has been read. 

THE COURT: You may read it on cross- examination. 

BY MR. SCHAFFER: | 

Q. Mr. Lundeen, I want to clarify one of your esas answers 
when you referred to a so-called milk bottle package. Is the glass yarn 
that is on that package cut to some particular length or how is it? A. 

No. I might better describe it as a spool or tube, they call it milk bottle 
tube because it is shaped something like a milk bottle and the glass yarn 
is wound around it just like thread would be wound around a' spool, and 
you draw it off the end. We draw off probably five hundred or a thousand 
ends at a time from that many spools. | 

THE COURT: You mean it is one continuous yarn on the spool? 

THE WITNESS: One continuous length on the spool. | 

MR. SCHAFFER: That completes my direct examination. 

CROSS-EXAMINATION | 

BY MR. HENRY: | 

Q. Mr. Lundeen, referring to your testimony you have just com- 
pleted about the spools of yarn that you purchased from Owens-Corning; 

I call your attention to your deposition taken in Atlanta, Georgia, on 
November 25, 1957, and I am referring to page 13 of the deposition, be- 


ginning at the top of the page: 
"Q Do I understand that the first mops that you sale were made 
strictly from war surplus glass? | 
"A That's right. 
"Q And how long did you continue to make mops froin that ? 
"A Well, a very short time because they -- they weren’ t satis- 
factory; we didn't make an awfully lot of them because the re- 
sults were not good. | 

"Q@ After that you started buying Owens-Corning glass? 


"A That's right. 
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"Q Did -- how did you come to buy from Owens-Corning, may I 
ask ? 

"A Well, they solicited our business -- 

"Q And -- 

"A -- and -- and we experimented withtheir yarn, found it worked 
out better than the yarn we were using. 

"Q Did they sell this yarn to you strictly for making mops? 

‘A Iassume they did, yes. 

"Q Do you -- do you buy your yarn cut to length? 

“A No, weibuy it in -- in what we call fiber spools. 

"Q Did Owens-Corning ever try to Sell you glass cut to length for 
your operation? 

"A On the first yarn we bought from them, it was cut, at the be- 
ginning it was cut to length and we gradually got away from that 


because of our set-up, the yarn on spools was more efficient. 


"Q Did Owens-Corning ever solicit you to,sell their yarn with 


instructions for making mops? 

"A I don't understand. 

"Q It is my belief that sometime ago Owens-Corning made mop- 

yarn packaged and cut to length with instructions to roofers for 

making mops -- 

"A Yes. 

"Q -- my question was, did they ever solicit you to sell or dis- 

tribute that -- those packages? 

"A Yes, they did. 

"Q Did you handle it? 

"A Yes, we handled some of it." 

Do you still sotestify? A. That is correct. 

Q. In connection with your testimony that I have just read, did 
Owens-Corning solicit you to sell yarn cut to length for roofing mops with 
instructions, and your answer was that it did; when was that? A. When 
was that? 

Q. Yes, sir. A. That was 1946 and 1947. 
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Q. When did you start using mop yarn on spools, when did you 


first start using it? A. I couldn't tell you accurately, but! as soon as we 
were set up for it. We weren't set up for it at first, we had to build large 
creels to pull it from; I would say in about 1949 and 1950, somewhere along 


there. 

Q. You started buying it on spools? A. Yes. | 

Q. Now, I would like to know something about the American Asso- 
ciated Companies that you are associated with. Will you tell us how that 
is made up? A. Qur company is strictly in the textile, cordage and twine 
business, started in 1900. The company sold nothing but wrapping twine 
and rope and then we gradually deviated into other lines as twine became 
used less and less. We are in the laundry textile business, we Sell all 
of the textile products that they use in laundries; we sell and manufacture 
linen supplies such as towels, napkins, bib aprons and that type of thing. 

Q. Have you several factories scattered around the country? A. 


We are more mill selling agents, we do converting and we ido manufacture 
! 

Q. Would it be fair to say that these textiles that you are talking 
about were largely cotton textiles? A. Practically altogether 

Q. Where is your headquarters? A. Atlanta. Georgia. 

Q. That is right down in the cotton belt, isn't it? A. Right. 

Q. The place where they call King Cotton reigns, is that correct? 


| 
A. Correct. We also Sell though, I will say this and have) from the be- 


our own mops. 


ginning, cordage in jute, sisal, manila, and other fibers than cotton. 

Q. How long have you been making cotton mops? A. How is that? 

Q. How long have you been manufacturing cotton mops of the mills 
in this association? A. We started in the middle '30's to make roofers' 
mops. First, we sold just an ordinary stick mop with the mop built right 
onto the handle and then we got up these detachable heads which were more 
practical. | 

Q. And how did you attach those to the handles? A. Well, we had 
a patented feature, the mop is built up on a cylinder a good deal like the 
samples you have and the handle fits right into that eylinder, then you put 
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a wire or a nail or a cotter key through the four holes and hold it on. 
We make another one with a screw head, you have a handle with threads 
and the mop has a threaded projection that the handle screws on. 

Q. Your first method of attaching to the handle is substantially 
the same as broom straws are attached to a handle to make brooms? A. 
The first mops we sold to roofers were practically made the same as a 

floor mop. 

Q. Do you know of your own knowledge there are many ways of -- 
A. Ican't hear you. 

Q. Do you know of your own knowledge that there are many ways 
known to the public of attaching mop heads to handles? A. Yes, sir. 

Q. Now, these cotton mops that you say you have been making 
since 1933 -- was it? A. 1935. 

Q. About 1935. Isn't it a fact that they are made out of what is 
known as cotton rovings ordinarily, that is surplus cotton you can't use 
for anything else? A. No more of them are made out of it; a lot of people 
do make floor mops out of cotton roving, but our method of making them 
has been out of a twisted yarn; in fact, it is a by-product from duck, it 
is a duck yarn, high quality yarn. 

Q. But it is a by-product? A. Well, you know when they make 
duck, at the end of each roll they have what they call a loom tail or 
some of them call it a balled beamer; it is perfect yarn except it can't 
feed into the loom because when it gets to the end, it won't feed any fur- 
ther. That is what we made our mops from. 

Q. Making mops out of it is a very nice way to dispose of what 
otherwise would be a surplus product, isn't it? A. That is right, yes, 
sir. 

Q. That is, it would go to waste if you didn't use it as mops, is 
that true, or what would you use it for? A. Well, there were other uses 
for it. We sold lots of it for tying twine; if a man was tying plants, for 


instance, if he wanted an 18-inch length of twine, he could cut an 18-inch 


length in tying plants. 
Q. Well, as an officer of the American Associated Companies, 
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wouldn't you consider it your duty to first find a use of thig cotton material 
| 


which otherwise would go to waste, in order that the member plants of 


Associated Companies would make a profit on that waste material? A. 
This waste I am speaking of, is not really a waste. it does not come 
from our own mills. ! 
Q. Would you answer my question first and then explain it? 
MR. SCHAFFER: May I have the question read? 
(The question was read. ) 
MR. SCHAFFER: Objection. 
THE COURT: He Says it isn't a waste, as I understand it. 
| 
| 


MR. HENRY: I didn't understand you. 
THE COURT: Read the answer. 
(The answer was read. ) 
THE COURT: Do you want to answer further? | 
THE WITNESS: Well, it is the only answer. We are not connected 
with the mills that produce this, we don't own any mills that make duck. 
We buy it from other mills. ! 
BY MR. HENRY: | 
Q. When you do make it up into mop form, the member mills do 
make a profit on it, don't they? A. Naturally. | 
MR. SCHAFFER: I object. | 
THE COURT: Objection overruled, he may answer. Go ahead. 
BY MR. HENRY: | 
Q. Iam leading up to this, that it is profitable to push cotton 
mops, isn't it? A. Well, we try to make a profit on everything we sell, 


yes. 


Q. Now, do you make more of a profit on these cotton mops be- 
cause you push it, than you do on the fiberglass mops? A.| No, the 
actual percentage of profit is higher on glass than on cotton. 

Q. Now, if you didn't know me and I came up to your office and 
wanted to buy, we will say, 500 cotton mops, how would my request be 
handled? A. Well, we would show you our various samples of all types 


of mops. 
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Q. Would you sell them to me? A. Sir? 

Q. Would you sell them to me? A. If you came to our office 
and wanted to buy a glass mop, I mean a cotton mop? 

157 Q. Yes, cotton mops. A. If your credit was good, we would. 

Q. You would sell it to me direct? A. Yes, sir. That is, we'd 
naturally want to know who you were, we'd find out if you were a roofer 
or a dealer or what your connection was. We wouldn't give all our prices 
just to any Tom, Dick or Harry that walked into the place. 

Q. But the reason you would do that is because of the price that 
you'd quote the mops to me, would that be the idea? A. I don't -- 

Q. If I was just a little, independent dealer, you'd quote one 
price, and if I was a big manufacturer, you'd quote something else? 

A. Well, we would protect a dealer if we had a dealer in your territory, 
yes, sir. 

Q. Would you ask me what I was going to do with those mops? 

A. Well, we'd practically have to know before we could quote you. If 
you wanted a wet mop, we wouldn't quote you on the same type mop we 
would for roofs. 

Q. Suppose I represented the Statler Hotel and needed 2, 000 
mops to mop up the corridors. Would you sell them to me? A. You 
mean regular wet mops? 

Q. I mean the mops that you sell. I just asked for cotton mops, 

you said you'd show me the mops, I'd select the mops and buy 
2,000 mops as a representative of the Statler Hotel. A. Yes, we'd 
quote you mops. 

Q. You'd sell them tome? A. Yes, subject, as I said, to cred- 
it approval. 

Q. Well, assume that my credit was all right, you would have 
the mops and you wouldn't care whether I used them to spread hot as- 


phaltum on roofs or used them to mop up the floors? A. If you bought 


a wet mop, you couldn't use it for a roof, it would be too light. 
Q. What would you say was too light? A. What is that? 
Q. What sort of a mop would you say was too light for a floor? 
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A. The average wet mop, 14, 16, 12 ounces, it would be a light-weight 
mop. | 

Q. I show you Plaintiff's Exhibit 9. Would you say that that is 
larger than a mop that is used on a floor? A. Yes, I would. 

Q. You would say so? A. For an average; that is a very bad 


example of a cotton mop, I'd say, I hope we don't get out any that look 
f | 


like that. 
MR. SCHAFFER: Let him see the mop. | 
BY MR. HENRY: | 
Q. You have never seen a floor mop that large? A. This, ina 
wet mop, would be considered to be a very large mop for the average. 
Q. Your testimony is not that it couldn't be used to. mee up 
floors, is that right? A. Oh, it could be, yes. 


Q. Now, these percentages that you gave awhile a do I under- 


stand your testimony right that you gave certain comparative percentages 
between the number of cotton mops sold and the number of fiberglass 
mops sold? A. I can Say -- | 

Q. Now, had you distinguished between the mops that were used 
to spread hot asphaltum on roofs? A. Yes, I can say this, that wet 
mops, the wet stick mops that we used to make, were So unprofitable 
that we cut them out in about, oh, about 1950. We don't “- make them 
any more, we don't cater to the wet mop trade. 

Q. But your testimony was you'd sell the mops to me as the 
theoretical representative of the Statler Hotel and I could use the mops 
any way I saw fit? A. If you wanted to buy what I could show you, yes. 

Q. You actually wouldn't know, you actually don't know to what 
usage your cotton mops are put, do you? A. Yes, I do, because we now 
make and sell only mops suitable for roofing. We cut out the wet mop 

trade. | 

Q. And your roofing mop, as I understand your testimony, is 
not suitable for use in soap and water to mop floors, is that your testi- 
mony? A. Well, it is the same cotton but it would be a very clumsy 


deal, it would have a big head and it would be too heavy, it vou be very 


impractical. 
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Q. Well, your answer then is based on your opinion, without any 
actual knowledge of what usage it would be put? A. Well, I think I have 
the knowledge, I have been in the business 42 years. 

Q. Now, let's just assume for a moment, based on your testi- 
mony, that a roofer may use from five to six cotton mops per day; is that 
what you testified to? A. That is right. 

MR. SCHAFFER: Five or six cotton mops a day? He didn't say 
that. 

MR. HENRY: He testified a roofer may use five or six cotton 
mops per day. 

THE WITNESS: That is correct. Ona large job where they work 
fast, a mop sometimes won't do over one or two squares. 

BY MR. HENRY: 

Q. What do you sell those mops for? A. What do you mean? 

Q. Per unit, per mop? A. Well, there are different types of 

yarn, we have yarn as low as 35-40¢, and we have yarn up as 
high as 80¢, the average would be about 55¢. 

Q. The average cotton mop would be 55¢7 A. Yes. 

Q. What does the average glass mop cost? A. $1.50 to $2. 00, 
the average $1. 60. 

Q. That is a glass mop? A. Per pound. 

Q. No, I am talking about the mop. Are you talking about 
poundage? A. Iam talking about poundage, yes. 

Q. Iam talking about the complete mop. What does the average 
completed cotton mop cost? A. It depends on the weight. We sell 
everything by the pound because every roofer has his own idea as to how 
heavy a mop he wants; some roofers will buy a one anda half pound mop, 
some two pounds, some two and a half pouncs; occasionally you will 
find a roofer wanting a cotton mop as much as three pounds but that is 
rare, the average would be two pounds. 

Q. Can you give me the cost of a two-pound cotton mop? A. 

I'd say, average, $1. 10, $1.20. 


Q. Can you give me the price of the average fiberglass mop? 
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A. The average fiberglass mop would be about $8. 00. 
162 Q. $8.00. Now, let's assume that the fiberglass mop will out- 

last 20 cotton mops. Would you make more profit in selling the cotton 
mops than the fiberglass mops, on that assumption? A. Well, I couldn't 
assume that a fiberglass mop would outlast 20 cotton mops. 

Q. I didn't ask you what you could assume. | 

THE COURT: Is there any basis for such an assumption? Is 
there any evidence on which you can make such an assumption? 

MR. HENRY: There will be later, I will connect it up. 

THE COURT: All right. | 

THE WITNESS: Furthermore, I don't mean that every roofer 
uses five mops a day. I was using that as a maximum; occasionally on 
a big job, he would use that many. : 

BY MR. HENRY: | 

Q. Does the fact you have cheap labor down south ndve anything 
to do with the use of the cotton mop? A. What is that? 

Q. Does the factor of cheap labor have anything to do with the 
use of cotton mops in the south? A. Inthe south, did you say? 

Q. Yes. A. Well, no more so than anywhere else, ‘the average 
man's figuring is final cost. | 

Q. Do you subscribe to the trade journals? A. Do I what? 

Q. Do you subscribe to the trade journals? A. Yes, sir, a lot 
of them I do, not all. | 

Q. Do you subscribe to the National Roofer? A. Yes, sir, we 
get all of those. | 

Q. Do you read it regularly? A. Yes. 


| 
| 
Q. Do you subscribe to the Pioneer? A. Pioneer? 


Q. Yes. A. Inever heard of a roofing magazine by that name. 

Q. What trade journals do you subscribe to in which roofing mops 
are described and advertised? A. We get the National Roofer, the Insula- 
tion -- what do they call it, ISL, Insulation, it is called ISL. 

Q. Do you read those journals regularly? A. Yes, sir. 

Q. Did you read them regularly in 1945 and 1946? | 
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that is pressing my memory a little hard but I imagine I did, I always 
try to at least look through them. 

Q. Do you recall having read about the Miracle Mop in 1946? 
A. No, I don’t recall that. 


Q. You don’t recall that. Now, you testified on direct examin- 


ation that the kind of mop heads which were sold to roofers for the pur- 


pose of enabling the roofers to make a roofing mop out of fiber- 
glass to spread hot asphaltum along roofs, was a failure because it was 
difficult to hold them on the handle, did you not? A. I didn't say it was 
the yarn, I said it was the roofer's inability to have a proper holder that 
would hold it. A roofer has a conventional holder they call a bell, it is 
a cast-iron bell shape, they put a couple of pounds of cotton yarn inside 
of a staple and push it through that and bend over the ends. That kind 
of a holder will not hold glass yarn, the glass yarn slips out. 

Q. But there were other types of holders which would hold, if 
the roofers had known about it, is that correct? A. If they had known, 
probably so; but I don't know of one today, any convertible holder that 
a roofer would have that will hold glass yarn satisfactorily. 

Q. Does the American Associated Companies have a license to 
operate under the patent in suit? A. Under the which? 

Q. Under the patent in suit, under the Haloro patent, the patent 
owned by Haloro for a roofing mop? A. I don't know. 

Q. You don't know whether they have a license or not? A. Oh, 
under Haloro? 

Q. Yes. A. No, they do not. 

Q. Have you been offered a license? A. I believe we got a letter 
some years ago, one letter on the subject. 

Q. What happened after you received that letter? A. I think we 
-- I don’t remember, we just filed it, I think. 

Q. You just filed the letter? A. Yes. We discussed it, of course, 
with our attorney and others. 

Q. You did. Well, I suppose you know now for a fact, if the 
patent is upheld, it was a valid patent, that you are liable for a suit for 
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infringement, don't you? A. Yes, I understand there's a patent. 
Q. Who asked you to come here to testify? A. Owens-Corning. 
Q. Did you attend a meeting held in the Owens-Corning office in 
Toledo at any time in the past? A. Yes, I did. 


Q. Tell us about that meeting. A. All of the people making 


glass mops, shortly after this letter was sent out that you spoke of, we 
all decided to get together and discuss it and I think there were eight or 


ten of us that met in Toledo. 


| 
Q. Where did you meet? A. We met in the Owens-Corning 


office. | 


Q. Owens-Corning office? A. Yes, sir. | 
Q. Who presided at the meeting? By the way, what kind of 

| 
office was it that you met in, was it inthe board room? A. I can't 


remember, we were in some man's office and I don't even remember the 


name. | 


Q. Was it a long board room, a long table like that, that you met 
around? A. No, just a man's private office, desk and chaits around. 

Q. Was he an officer of Owens-Corning? A. No, he wasn't an 
officer. I think it was somebody in the sales department. | 

Q. Who invited you there? A. I was invited there by a man in the 
mop business. | 

Q. Mop business? A. Yes, in Cleveland, Ohio. | 

Q. Who was the man? A. I don't recollect definitely whether it 
was Frank Curtis of Lexuco Supply Company in Cleveland or Mr. Kirby 
in California that made glass mops, it was one of the two. | 

Q. Were either of those, officers of Owens-Corning? A. Were 
those men officers of -- | 

Q. Were either of those people who you referred to just now, 

Mr. Kirby or -- what was the other man's name? A. One was 
Frank Curtis and the other was Kirby of California. 

Q. Well, by what authority did they invite you to attend a meet- 
ing to be held in the Owens-Corning plant in Toledo? A. Well, I guess 


they thought it would be a good central place to meet, there| are so many 
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around that section, Chicago, Detroit. 

Q. Have you any information by what authority they asked you 
to meet there? A. I don't know what authority they had. 

Q. Now, you testified on direct examination that asphaltum 
would have the same effect on the cotton strands in a cotton mop as it 
would have on the strands of a mop made out of glass strands, did you 
not? A. Correct. 

Q. Do you know that that isa fact? A. I brought that out in 
connection with the lubricating effect of the asphalt. Neither mop would 
last at all unless the yarns were lubricated as you drag them across the 
roof. 

Q. Iam not trying to confuse you either on that question or 
the question I am about to ask, I am trying to establish whether or not, 
from a scientific standpoint, you are competent to make that answer; 
are you or not? A. Yes, sir. 

* * * * * 

Q. You also testified how to use the glass mop, that you just 
pull it along and the asphaltum flowed out of the mop; as a matter of fact, 
it is used like any other mop? A. Glass is used the same way, what I 
brought out is you don't mop a roof like you do a floor, you don't rub it 
in. It is pulled along in an even stroke and then it is turned over and 
pulled back in the same position, back to the bucket, and you dip it again. 

Q. How do you use a cotton mop? A. The same way. 

Q. The two mops are used identically the same way? A. Identi- 

cal, identical. 

* * * 
EDWARD E. MORRIS 
called as a witness by the defendant, being first duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SCHAFFER: 

Q. Please state your name. A. Edward A. Morris. 

Q. Where do you reside, Mr. Morris? A. Havertown, Penn- 


sylvania. 
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Q. Where are you employed? A. Iam employed in the Philadel- 
phia office of Owens-Corning Fiberglas. ! 
Q. How long have you been employed by Owens- -Corning ? A. 
Since April of 1943. | 

Q. In what capacity were you employed? A. When I first started? 

Q. When you first started. A. As, well, they called it a general 
line salesman. | 

Q. Mr. Morris, are you acquainted with two gentlemen by the 
names of Frank Lower and Thomas Hatz, Jr.? A. Yes, sir. 

Q. Do you recall when you first made the acquaintance of Mr. 
Lower? A. I can't be specific as to the date, it was sometime, I believe, 
in 1945 while he was employed by the New York Shipbuilding Company. 

Q. Do you recall when you first made the acquaintance of Mr. 
Hatz? A. I believe, to the best of my recollection, that was late in 1945. 

Q. Do you recall the circumstance of your becoming acquainted 
with or meeting Mr. Hatz? A. Mr. Hatz and Mr. Lower tame into our 

Philadelphia office sometime late in 1945 or early 1946. 

Q. The date, please? A. Sometime late in 1945 or early 1946. 

Q. Thank you. What was the occasion of their visit to your office? 
A. They came to me with the idea of using fiberglass to make a mop. 

Q. Can you tell us in your own words the substance of the con- 


versation you had or what occurred at this meeting? A. ae they 


broached the idea of making the mop -- 
Q. Could we start, Mr. Morris, a little more from the beginning. 
In general, what did they indicate to you when they first came into your 
office, start with that. A. They indicated that they wanted to get a fiber- 
glass product from which they could make a mop. And my conception of 
a mop at that time was a dry mop and I explained to them that I did not 
feel that it would be a satisfactory deal and demonstrated, with the use 
of some fiberglass fibers on the table, I believe, or the desk, that it 
would fray. I was then told that I had a misconception of this thing and 
what they wanted to do was to make a roofing mop which was used to apply 
hot asphalt to a roof. | 
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@. At that time did you know anything about a roofing mop? A. 

I had no idea of a roofing mop, I didn't even know how it was used. 

Q. Allright, proceed. A. I then told Mr. Lower that as long as 
they were going to use something to keep these fibers or filaments sep- 
arated, one from the other, so that they wouldn't abrade, that it was 
reasonable to suppose that it might have some success, but I wasn't sure. 
The only way to be sure of the thing was to try it out. So I gave them, 
their specific request was that they wanted a tying cord, sol had some 
tubes, I believe there were two or three tubes in the sample department 
of the office, so I got the two tubes, gave it tothem, andI think the con- 
ference may have lasted a half hour or so, with other extraneous conversa- 
tion such as you will have with friends. That, to my knowledge, was the 
sum and substance of that meeting. 

Q. Now, the cord, that was made of glass fibers, of course? A. 
Yes. 

Q. Was that a continuous filament cord? A. Yes, sir. 

Q. Was that a standard product of Owens-Corning? A. That was 
a standard electrical tying cord used for tying down motors, or coils in 
motors. 

Q. Mr. Morris, did you tell Messrs. Lower or Hatz that this 

material would not work for a roofing mop? A. No, I didn't say 
that it would not work for a roofing mop. 

Q. Did you tell them that they were wasting their time? A. Not 
to my knowledge. In so far as a roofing mop was concerned -- 

Q. Did you tell them they were wasting their time in trying to 
use this for a roofing mop? A. No, because as I explained, I said that 
as long as you could keep the filaments apart with some medium so that 
they wouldn’t abrade, that it was reasonable to suppose that it might 
have some success, I didn't know. 

Q. Can you identify the material, the sample material which you 


gave Messrs. Lower and Hatz, by some type number? A. AsI recall, 
it was what we termed EC 5-8U, the U meaning untreated. 
MR. SCHAFFER: That completes my direct examination. 


176 
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CROSS- EXAMINATION 
BY MR. HENRY: 
Q. Mr. Morris, after Messrs. Lower and Hatz visited you in 
your office, did you ask them to make a mop out of this tying cord for 
| 


I think as they 
left the office, I said, "Let me know how you make out." | 


test purposes and submit the result of the test to you? A. 


Q. And isn't it a fact that you were in their shop, seeing how 
they were making out, from time to time and on repeated occasions? 
A. Ican't recall probably more than once or twice that I could have been 
in their place of business. | 

Q. Can you answer the question definitely, were you there or 
were you not there? A. I recall being in their office probably once or 
twice. | 

Q. Now, your testimony was that they visited you late in 1945 or 
early in 1946, is that correct? A. Yes, sir. | 

Q. Now, do you have a clear recollection in 1958. on this day 
in February, of what happened in 1945 and 1946? A. Will you phrase 
that again, a clear recollection? ; | 

MR. HENRY: Will you read the question. 

(The question was read. ) 


THE WITNESS: That would depend on your use of the word, 


"clear." ! 
| 
| 


BY MR. HENRY: 

Q. Well, are you positive that the testimony that you just gave 
about your rubbing the fiberglass across the desk, was in response to a 
representation made or information imparted to you by Mr. Lower or 
by Mr. Hatz, that they wanted to buy some fiberglass to make a mop? 

A. That is right. | 


Q. Do you have a clear recollection of that? A. I have a clear 


recollection of that. 
Q. Did Mr. Lower or Mr. Hatz, or both of them, make a mop 

out of fiberglass for spreading hot asphaltum on roofs? A. I don't know. 
Q. And submit the report of that test to you? A. | They submitted 
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a test report, but not on the material that I gave them. 

Q. What material did they use? A. Well, that was consider- 
ably later, in 1945 -- in 1946, I beg your pardon. 

Q. Did you ask them to make a mop and submit a test report 
to you? A. Yes. 

Q. Did they submit the test? A. I believe they did. 

Q. Did you ever advise Mr. Lower that the Toledo office of 
Owens-Corning desired you to purchase a Miracle mop to be sent to 
Toledo? 

MR. SCHAFFER: Objection. 

* * * * 

Q. Did you? A. Will you repeat the question? 

(The question was read as follows:) 

"Did you ever advise Mr. Lower that the Toledo office 

of Owens-Corning desired you to purchase a Miracle mop to be 

sent to Toledo?” A. I believe I did. 

Q. Do you know whether you did or not? A. I can't be certain. 

Q. Did the Toledo office of Owens-Corning ever advise you to 
obtain from the Miracle Mop Company a supply for each of the branches 
of Owens-Corning with complete literature and price list on the Miracle 
mop? 

MR. SCHAFFER: Just a minute. Your Honor, it seems to me 
that this is going back into this other issue that is out of the case. 

THE COURT: What is the materiality of this? 

MR. HENRY: I am using this to show, first, that Lower and 


Hatz went to Mr. Morris for the purpose of getting material to make 
a mop, that Mr. Morris then told them -- for spreading hot asphaltum 


on roofs, and that his testimony as to what happened in that meeting was 
contrary to the facts as evidenced by what followed. 

THE COURT: I sustain the objection. 

MR. HENRY: Very well. 


* * * * * 


MR. HENRY: Your Honor, I think for the remainder of the 
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afternoon, I would like to read in the record some more of the testimony 
of Thomas R. Hatz as appears in his deposition taken by the defendant 
on July 6, 1955. Iam starting with page 25. | 
(Thereupon, reading begun of the deposition of 
THOMAS R. HATZ, JR. 


as follows:) | 
"Q I notice the first entry in Exhibit No. 16 on page 1, following 
the alphabetical index, is National Electric Coil Company, 

1-10-46. Will you please tell us what that means?) 
“A That is a purchase of cord that was made by Frank Lower, 


electrical tying cord." 

MR. SCHAFFER: Objection. 

THE COURT: What is the objection? | 

MR. SCHAFFER: Your Honor, of course, Iam familiar with the 
substance of what follows and this is going to necessarily relate to the 
purchase of some glass material by Mr. Lower in the year 1946. It has 
no pertinency at all to any question before the Court today. 

MR. HENRY: It relates to the first purchase of mop yarn, the 
type of yarn that was available, and the pertinency of it is that after pur- 
chasing this electrical tying cord at this date, the Owens-Corning Com- 
pany came out, as I will show later by documentary proof, | and made a 
mop yarn specially adapted for making mops. Now, the effort has been 
made here all day to show that any kind of a cord could be used to make 

a mop for red hot asphaltum on roofs. The relevancy is, Iam 
tying in with the fact that Owens-Corning made a special yarn and adver - 
tised it for sale over the years and is still advertising it in 1958, of a 
mop yarn specially made for making mops, and one of the issues in this 
case is that Owens-Corning actively induced infringement of the patent 


in suit. 

THE COURT: In 1946? | 

MR. HENRY: It is the same kind of yarn they are making today, 
I will connect that up. | 
THE COURT: The active inducement, it doesn't seem to me, can 
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relate back to 1946. 

MR. HENRY: My answer to that would be two-fold. First, they 
are actively inducing infringement by continuous advertisements since 
the date of the patent, and then there is a question of setting up an or- 
ganization and got the steamroller rolling and it is still rolling, even 
before the patent was granted. 

THE COURT: It seems to me that the Court has to be consistent. 
I have taken the view that these items back in 1946 were not material or 
relevant to the issues in this case; unless you can convince me that there 
is some materiality or relevancy, I think I will have to sustain the objec- 
tion. 

* * 
"By Mr. Schaffer: 

"Q Did you or Mr. Lower engage in any kind of activity in con- 

nection with glass roofing mops prior to the time that Miracle 

Mop Company was formed? 

"A Only the two of us working together and experimenting. 

"Q What was the nature of that activity? 

"A We were in the roofing business. Frank was still down at 

the Yard. I had left and had gone into the roofing business. I 

was doing all types of roofing, andI had known that for years 

something was needed other than cotton, and we experienced a 

lot of difficulty with the quality of the cotton due to the war; So, 

we worked together. 
"First, we tried sewing cord. Frank got some sewing cord, 


asbestos sewing cord, out of the ‘Yard. We tried that and had 


some glass cord at home from my methods work, so we made a 
mop out of that, and that is the work that we did. That is the 
experimental work that we did in the latter part of 1945. 

"Q Who was it that suggested the glass cord, youor Mr. Lower? 
"A [think it was just something that was worked out between the 
two of us. I don't think either of us suggested it. 

*Q Who thought of the idea of using glass? 
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We both did. It just developed through experimenting with it. 
You used two other materials, as I understand it? 
We had tried some nylon and I discarded that eqreieely 
And you had some asbestos? 
Yes, asbestos sewing cord. 
And the third material was glass? 
Yes, that is correct. 
And you had that at home? 
Yes. 
Can you tell us approximately when that was? 
When we were working on that? 

"Q Yes, when you tried the nylon and asbestos. 
During the fall of 1946, the late fall. 

"Q That was glass that you had secured from the ship yard? 

"A That is right. | 
"How we got into that on the glass -- we knew the properties 


of it through some work we had both done in the ship yard on 
galvanizing. 


"Q What was the nature of that work, Mr. Hatz? | 

"A Iwas doing methods work down there, and it was my job to 
find new ways of doing something to save material. ! 

"Q What were you doing with glass so far as galvanizing was 
concerned? | 

"A I did some experimenting with glass on galvanizing, taking 
metal clips onto glass, sewing cord, and dipping it into hot 
galvanizing material. | 

"Q And you just used the cords to suspend the clips in the gal- 
vanized material? 

"A That is correct. | 

"Q Is that where you became familiar with it? | 

"A Yes, sir. | 

"Q And Mr. Lower became familiar with it in the same way? 
"A Yes. He was working between the Yard and the drawing room 
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in development of anything that would be used in the Yard itself. 


We was the liaison officer. Of course, we were neighbors and 


very close friends. 

"Q When you discarded asbestos and nylon as being unsatisfactory 

for roofing mops, did you say that the idea of using glass occurred 

to both of you at the same time? 

"A We talked about it, the same as you two fellows in business 

would talk about any problem that you might have. We talked it 

out. We worked on it to try to find a solution. 

"Q But you both suggested it at the same time, so to speak, that 

glass was the answer to the problem? 

"A We worked together on it, yes. 

"Q You both thought that glass would be the answer to the prob- 

lem? 

"A We were not sure until the two of us made a mop and we tried 

it. 

"Q But it occurred to both of you at the same time, you might say, 

in the same conversation, that glass was what you should try? 

"A Jt developed during our conversation. 

"Q And you had the glass at home? 

"A That is correct. 

"Q After you had experimented"-- 

MR. SCHAFFER: I object to the balance of this portion, Your 
Honor. It has nothing to do with the present controversy at all. 

MR. HENRY: The present controversy is the obviousness of it. 
It wasn't obvious to these people, that is the reason I am reading it. 

MR. SCHAFFER: What follows has nothing to do with that at all. 

MR. HENRY: Will you stipulate it wasn't obvious to Lower and 
Hatz, and I won't read this part. 

MR. SCHAFFER: Certainly not. 

THE COURT: You may proceed. 

MR. HENRY: (Reading:) 

"Q After you had experimented with this glass mop made from 
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the glass that you had at home, you contacted several people, did 


you not, before you started to sell glass mops? | 


"A We contacted -- In what way do you mean? 

"Q I mean in your experimenting with the mop and having it tried 
out, and so forth. You contacted several roofers, had you not? 
"A I had a man by the name of Beswick try the mop out for me, 
but I don't think he knew what it was because it was one that I 
had used and it had been dipped in hot asphalt." | 
I think that is enough of that part of it. Now, on the same subject 


and commencing on page 134, on cross-examination by me: 


"By Mr. Henry: 
"Q Yesterday, you testified that you were one of the joint in- 
ventors of the roofing mop covered by your patent. Just what did 
you do in evolving this invention? | 

"MR. MARTIN: I object to the characterization of the roof- 
ing mop as an invention. | 

"MR. HENRY: Let the objection be noted in the record, and 
answer the question. | 

“THE WITNESS: Frank and I both worked on the problem. 
We made a mop together, and in the course of my business, I 
tested it and used it. We constructed a mop, and then I put it to 


use myself. | 
"By Mr. Henry: | 

"Q Did you construct any other type of mop other than Fiberglas 

mop? | 

"A Yes, we made one of asbestos sewing cord. 

"Q Did you make any other type other than asbestos sewing cord? 


"A Yes, we made one of nylon. 


| 
"Q When you say 'we' who are you referring to? | 


"A Mr. Lower and myself. 
"Q What part did Mr. Lower play in evolving this invention? 
"A We were business partners and we just went after the prob- 


lem. 
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"Q What was your experience in connection with Fiberglas 

prior to that invention? 

"A Using Fiberglas in the ship yard as a methods man. 

"Q What do you mean by a methods man? 

"A You look at a job, you study something out, and in any in- 
dustry, and you either make a Rube Goldberg for it or devise some 
way of doing the job easier and faster to save time and material. 
"Q What had been your experience prior to making this invention 
with the use of glass? 


"A I developed the methods of applying fiber glass tape in pipe 


covering to replace cotton. Cotton, during the war, canvas, was 
practically off the market. I experimented and fooled around with 
it in galvanizing with hot material in conjunction with Mr. Lower 
in his position. 
"Q What was Mr. Lower's position ? 
"A He was the liaison man or leg man between the Yard and the 
Department where we were working and the drawing room. Things 
that we worked out, he took it over to the drawing room and he put 
it down on a drawing board, so then it was adopted and made into 
standards. 
"Q Referring again to these tests that you had made of your mop, 
do you recall when those tests were made? 
“A The first was made in the fall of 1945. 
"Q The first test was made in the fall of 1945? 
"A That is correct. 
"Q Were those tests successful when you made your fiber glass 
mop? 
"A Yes. 
x* * * * * 
190 MR. HENRY: Now, on pages 52 to 69, there is some testimony 
about the first contact of Lower and Hatz with Owens-Corning, and the 
relevancy of that is that this invention was not relevant to Owens- 


Corning -- 
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THE COURT: Was not what? 

MR. HENRY: I mean was not obvious to Owens- Corning and, 
as I said in my opening statement, we expect to prove not only by this 
testimony but by the testimony of Mr. Lower that they contacted Mr. 
Morris, who was on the stand here, who said they couldn't make a mop; 
that they got the material from Mr. Morris, they made an experimental 

mop and then Mr. Morris, we have documentary evidence on 
this, Mr. Morris asked Lower and Hatz to submit a mop to him for 
transmittal to Toledo. They did transmit it to Toledo and the officer 
out there was elated about the mop and then they began to advertise it on 
a national scale. Although they had a big research Labret they didn't 
come up with this mop. 

MR. SCHAFFER: I understand this isn't testimony, Your Honor, 
but we have already had a ruling on that. 

THE COURT: I know, but this goes to the question of whether or 
not it was obvious. You say it was obvious. It seems to me for that 
purpose this testimony should be received. ! 

MR. HENRY: Thank you. 

MR. SCHAFFER: Well, let's see what he gets to. “What page? 
MR. HENRY: 52 (Reading): | 

"Q I want to take up the subject of your dealings with Owens- 
Corning Fiberglas Corporation. | 


| 
"Will you tell us when your first contact with any representa- 


tive of Owens-Corning Fiberglas Company occurred in reference 


to roofing mops? 

"A It would be sometime before Christmas of 1945. Frank and 
I went over -- we wanted to get more material. We went over 

to Owens-Corning on Walnut Street in Philadelphia. I had met 
Gene Morris. Frank knew him quite well from working down at 
the Yard, and we talked to Gene about getting some tying cord, 
some sewing cord, as we called it. Gene wanted to know what we 
wanted it for. We told him that we were doing some experiment- 
ing; that we thought we had an idea for something that would 
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probably be a new use for it. Gene wanted to know what it was, 

and he probably could get us some tying cord but it was the 

policy of Owens-Corning to know what purpose for which their 

material was being used before they gave it away, or even sold 

it. We told Gene what we wanted it for and told him that we would 

tell him in confidence; that we didn't want to broadcast; that we 
thought we had something." 

MR. SCHAFFER: Your Honor, this part we are getting to, the 
last sentence counsel is now reading, is the very part that was taken out 
of this case by the decision. 

THE COURT: I am not receiving it for that purpose. I am re- 
ceiving it for the limited purpose that I have indicated. 

MR. SCHAFFER: Thank you. 

MR. HENRY: (Reading:) 

"Q Let's stop there for a minute. What did you say to Morris, 

as nearly aS you can remember? How did you say what ? 

"A As nearly as I can remember it, we told him that we thought 

we had something on the use of glass, and we didn't want it broad- 

casted." 

MR. SCHAFFER: Excuse me. I am not making an objection, I 
want to make this statement, the notation on the record, that in view of 
the limited purpose for which his testimony is being received, this depo- 
sition, I do not intend to recall Mr. Morris. I don't feel it is necessary 
to rebut the portion regarding to this confidential disclosure, Your Honor. 

THE COURT: I understand, because it is not being received for 
that purpose, so you don't have to call him. 

MR. HENRY: It has been ruled it wasn't imparted in confidence 
because at the same time Lower and Hatz were talking to Mr. Morris, 
they had sold their mops and, therefore, there couldn't be anything in 
confidence. 

THE COURT: I have indicated the purpose for which Iam re- 


ceiving it. Let's proceed. 
MR. HENRY: To repeat the answer: 
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"A As nearly as I can remember it, we told him that we thought 
we had something on the use of glass, and we didn't want it broad- 
casted. We wanted to do some further experimenting with it, and 
we would tell him what it was, and we would like him to keep it 
in confidence and keep it to himself. Then we told him that we 
thought we could make a roofing mop out of it for applying hot 
asphalt. | 

"I remember clearly Gene said, "You couldn't use it for that. 
It won't work, ' and to prove it he wrapped some around his finger 
and rubbed it on the floor and it all frayed. But he did give us two 
spools of it. 
"Q Prior to that, hadn't you tried glass for a rooting mop? 
"A Yes. 
"Q Did you tell Mr. Morris you had tried it? 
"A No. We told him we felt sure that that was the answer. We 
didn't go into too much detail as to actually how far we had gone 
in our experiments. | 
"Q You did not go into any detail? ! 
‘A We told him what we wanted it for. 
"Q You didn't tell him that you had any glass at all for mops? 
"A No, we had used that one up. We wanted to prove it before 
we applied for a patent on it. The only way to prove it was to get 
more glass. | 
"Q What did you do with the glass that you got from Morris? 
"A We made a roofing mop out of it and it is either one that was 
used by myself and then Beswick for testing or Patterson for 
further testing. | 
"Q Did Morris say anything to you that you can recall other than 
the substance of the conversation you have just stated? 
"A To let him know what happened, too, with it. He didn't think 


it would, but to let him know if it did work. That is as close as 


I can recall it. | 


"Q Your testimony is as follows, as I understand it: You went to 
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Morris and told him you wanted some glass. Morris asked you 


what you wanted it for. 

"A That is correct. 

"Q You told him what? Let's get that statement. What did you 
tell him you wanted it for? 

"A For a roofing mop. We wanted to make a roofing mop. 

"Q And then Morris said to you that it wouldn't work; is that 
correct? 

"A That is right. 

*Q And then? 

"A If it would, that Owens-Corning would have it on the market. 
"Q Then, you told Morris what, after that? You told him that you 
were telling him this in confidence? 

"A If remember -- you know how you will talk to somebody -- 
we said, 'Keep it under your hat. We think we have an idea that 
will develop into a good use for Fiberglas, but he kind of poo-poohed 
the idea because he didn't think it would work. 

"Q So, as nearly as you can recall, when you talked to Morris on 
this phase of it, "Keep it under your hat' -- 

"A Yes. I didn't know him nearly as well as Frank did. Frank 
worked very closely with him in the Yard. 

"Q At about that point in your meeting, Itake it, you took the 
sample and left? 

"A Yes. 

"Q Can you recall anything else that was said during that con- 
versation which you say took place around Christmas of 1945? 

"A It was right before the Holidays. No, only that we wanted him 
to keep it under his hat. He wanted us to tell him what happened 
with it. He said he would be interested in knowing. I think that 
he was just more or less humoring us when he gave us the glass. 
"Q A short time after that, did you get more glass? 

"A Yes, we bought glass from the National Electric Coil Com- 


pany. 
* 
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MR. HENRY: I will now turn to page 74. because of the defense 
raised in this case that all the inventors did was to merely substitute 
materials and recognize the inherent properties of fiberglass. Com- 
mencing at the top of page 74, this question is by Mr. Schaffer: 

"Q Mr. Hatz, can you give us any idea as to the extent to which 


glass has replaced. other fibers as mop heads for roofing mops? 
"A I don't know to what extent, no. I know that they are pretty 
well known throughout the country. Most of the roofers know 
about them and many roofers use them, but I don't know the ex- 
tent as far as a proportionate basis is concerned. ! 


"Q Would you have any idea how much glass versu other fibers 


is being used? 


| 
"A Anything I would say would be a guess. | 
| 
| 


"Q You have no personal knowledge? 

"A Only from what I have heard from, say, hearsay and adver- 
tising. ! 

"Q But not to the point where you could give any definite testi- 
mony on the subject; is that right ? | 


"A Not as to how much. 


"Q Could you give approximately? 
"A I couldn't give an approximate figure. I have no way of get- 
ting such information. The only thing I do know is that in the 
Camden area, of course, that is in my own back yard; I know in 
the New York-North Jersey metropolitan area. I know from my 
brother who is stationed out on the West Coast, and'I have a 
representative in Florida who is stationed in Florida who tells 
me that glass roofing mops are used extensively there in place 
of cotton. That is something I have personal knowledge of, but 
other than that, I can't give you any figures because I don't know. 
"Q Let me ask you about a few of the years. Would that be your 
answer for the year 1955? | 
"A That would be, I think, from 1948, 1947-1948 on; that is 

one that really seemed to take a hold and started to gather momen- 


tum. 
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"Q To express any percentages or to express any comparative 

figures between glass and cotton or glass and nylon or any other 

materials, you could not give an exact figure? 

“A No, I couldn't give you an exact figure. 

"Q Do you recall the testimony you gave in the Court proceeding 

on that subject? 

"A Yes. 

"Q Do you recall what that was? 

"A That it is generally replacing cotton. 

"Q Do you recall that you were asked that question before? 

"A Yes, I do. 

"Q And you answered what, to the best of your recollection; 

what was your answer at that time? 

"A That it was used pretty much -- this may not be the exact 

wording -- that it was used throughout the country and was fast 

replacing cotton." 

I think I should read the next page, too. Your Honor, may my 
associate start reading? I am getting hoarse. 

THE COURT: Yes, Indeed. 

MR. FINNEGAN: (Reading:) 

"Q Let me read to you a question and an answer from that Court 


proceeding and I will show it to you. Will you please read for 


the record the question and answer that I am indicating with my 
pencil. 
"A ‘Question: Mr. Hatz, today, what is the mop head which is 
meeting the universal use throughout the industry? 

‘Answer: They all use glass. In fact, I had trouble getting 
this cotton.’ 

"That is true. 
"Q Is that true, Mr. Hatz? 
"A Yes, to the way I answered the question there, what Iam 
familiar with is the Philadelphia-North Jersey area. 
"Q Did you tell the Court that? 
"A Did they ask? 


"Q The question was: | 
‘Question: Mr. Hatz, today, what is the mop head which is 
meeting the universal use throughout the roofing industry? 
You said, 'They all used it.’ That meant the roofing industry. 
In fact, you had trouble getting the cotton. | 


"A That is true, because in the Philadelphia area I had to chase 
around to a lot of supply areas to pick it up. | 


"Q Do you mean there were no cotton mops available? 
"A I didn't say that. I had trouble getting the cotton. 
"Q Do you mean the whole industry uses glass? That glass has 


superseded cotton as a roofing mop? 
"A No, I don't think they all use glass. | 


"Q You don't know how many use glass, as a matter of fact, do 


you? 
"A No. | 
"Q You say you were present during all of this Court proceeding, 
and I want to refer to something else in the record on page 36. 
Your attorney, Mr. Robertson, said: | 
"If it please Your Honor, I want to show the present state 
of the roofing industry; that today the only mop that is being used 
is the glass roofing mop,’ and so forth, and then it concludes, 

‘It has brought a complete revolution in the roofing industry. . 
"Were you present when Mr. Robertson made that state- 
ment ? 

"A That is right, and I think that is true. I think it is true that 

it has. 

"Q Did you tell Mr. Robertson that the only mop being used in 

the roofing industry is the glass mop? Is that wrong? Where did 
he get that information? | 

"A He was checking advertising, and I didn't stop him from talk- 
ing when he was talking to the Court. | 

"Q You know, as a matter of fact, that that is not true, don't you? 


"A No, I wouldn't say it is not true because it has been universally 
adopted. 
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"Q ‘If it please Your Honor, I want to show the present state of 
the roofing industry; that today the only mop that is being used is 
the glass roofing mop.' Is that true? 

"A J would say the only roofing mop being used is a glass roofing 
mop. No, I would not say that is true. 

"Q Then, on page 53, Mr. Robertson was referring to some affi- 
davits that had been filed in the Patent Office. He said, 'These 
affidavits show that the only mop which is today being used in the 
roofing industry is a spun glass mop. : 

"Is that true? Was it true when it was said in October of 
1953? 

"A No, I don't think those affidavits would show that that is the 
only roofing mop. 

"Q The next one is on page 66 of the record. Mr. Robertson 
said here: 

So far, it has never been denied by anything of record in 
this case in the Patent Office, and no evidence introduced, and 
today the only mop that is being used is the glass mop.’ Is that 
true? 

*A No. 


"Q In fact, there are more of the other mops being used than 


glass mops; is that not true? 

"A JT don't know. 

"Q You are not ina position to say one way or the other? 

"A No. 

"Q Now, going to page 76, Mr. Robertson said to the Court: 
‘We have evidence today that the only mop they are using 

is the spun glass mop." 

"A We do have that evidence. There are quite a few who use 

nothing but glass for roofing. 

"Q That is not what was said. He was talking about your testi- 

mony, was he not? 

"A Without reading the rest of it, I don't know. We are just 


reading one paragraph here. 
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"Q Allright. You can read more of it if you want to. 
"A That looks like something you could read two ways. 
"Q Which two ways? | 
"A He is talking about evidence that they are using. Is he 
talking about the roofers who have swung over to glass roofing 
mops or is he talking about all of the roofers here in general? 
I don't know. I don't think that was the intent there. I know 
we have an awful lot of roofers who wouldn't use a thing but a 


glass mop. | 
"Q Let us take the trial brief that you produced, Exhibit No. 17 
for identification, at page 20. This was before the trial. It 
says: | 
"It is believed that this commercial success of the invention 
will be further established beyond all question of contradiction 
at the trial by testimony which will show that the old cotton mop 
head has been rendered completely obsolete and the only mop 
which is now being used throughout the roofing industry includes 
the mop head of spun glass fiber.' 
"Is that true? 


"A I will agree withhim on the point that the cotton mop is obso- 


lete. I will agree with you there that it is not the only mop being 
used, | 

"Q What do you mean by ‘obsolete’? Do you mean it is obsolete 
although it is being used? ! 

"A Let's say they are still being converted. | 

"Q There are still cotton mops being used, are there not ? 

"A Yes. 
"Q And you don't know how many? | 
"A That is right. ! 
"Q So, you don't know whether the cotton mop is or is not obso- 


lete. 


"A As far as I have knowledge of the areas, and so 
"MR. SCHAFFER: Now, mops being used throughout the 


on. 
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roofing industry includes the mop head of spun glass fiber. 
‘As I understand the witness, he says that it is not correct 
to say that the only mop head which is now being used throughout 


the roofing industry includes the mop head of spun glass fiber. 
Is that correct? Isn't it, Mr. Hatz? 

“THE WITNESS: Yes. Cotton mops are still being sold, of 
course. 

"By Mr. Schaffer: 
"Q I want to refer to your Lower-Hatz Patent No. 27,922. I 
will read a paragraph from column 3, lines 33 to 38, as follows: 


‘The design and the construction of the mop or the method of 
attaching the strands to the end of the handle or the design or 
shape of the handle are immaterial as this invention involves the 
use of spun glass as supplied in continuous fibrous glass cords 
for mops and the like.' 

"That is correct, is it not? 

"A That is correct. 

"Q In other words, there is nothing new in this glass mop except 

the use of glass fibers instead of cotton; is that right ? 

"A Yes, that is correct. I can make the same mop)éxactly the 

same way out of cotton." 

MR. FINNEGAN: Beginning at the top of page 111: 

"May I see the exhibit marked Defendant's Exhibit No. 7, 
please. 

"MR. MARTIN: What is that, specifically? 

"MR. HENRY: It is the Owens-Corning circular on how to 
assemble the mop." 

MR. SCHAFFER: Excuse me, Your Honor, this is the same 
circular that was referred to yesterday and Your Honor has already 
ruled on it. 

THE COURT: That I excluded yesterday? 
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MR. SCHAFFER: You excluded, yes, sir. 

MR. HENRY: On what ground? Not for this purpose. 

THE COURT: What is the purpose of the offer today? 

MR. HENRY: The purpose here is that Lower and Hatz are 
charged with misrepresenting matters to the Court and also to the 
Patent Office, and they had this circular before them at the time 
they made their representation; in fact, they had a lot of citculars 
before them at the time, put out by Owens-Corning and they relied 


on that. It goes to the question of misrepresentation. 

THE COURT: What do you say? 

MR. SCHAFFER: Your Honor, the testimony that has just 
been read shows that Mr. Hatz, who was testifying, said he had no 
knowledge at all about this when he testified, that they all used 


glass. I don't see how it could conceivably be that a man without 
| 


any knowledge -- where circulars enter into it. | 
MR. HENRY: We are showing what knowledge he did have. 
THE COURT: You may argue that. I will receive it and decide 
what weight to give. | 
MR. SCHAFFER: These circulars are dated long before the 
issuance of the patent and before this testimony was given +- 
THE COURT: On the issue now being tried, I will receive it. 
MR. HENRY: All right, proceed. | 
MR. FINNEGAN: (Reading:) | 
"MR. MARTIN: What is that, specifically? 
"MR. HENRY: It is the Owens-Corning cireular on how to 
assemble the mop." 
MR. HENRY: I now introduce the circular in evidence as Plain- 


tiff's Exhibit No. 16. 


(Owens-Corning circular, "How to Assemble a 
Fiberglas Roofing Mop" was marked Plaintiff's 
Exhibit No. 16 for identification. ) | 
207 MR. SCHAFFER: I wish to note an objection to this circular and 
| 
the statement. I want to point out that I think it has been established be- 


| 
yond any doubt that the testimony was untrue and I can't see how the 
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possibility of using a circular to try to justify making the statement has 


any effect on its being untruthful. 
THE COURT: As I understand it, this witness is using the circu- 
lar as one of the pieces of information, which he says he had at the time 


he gave the testimony, in support of the testimony which he gave. Is that 
substantially correct? 

MR. HENRY: That is right, sir, and furthermore, some of this 
is already of record in the certified copy of the file wrapper. 

MR. SCHAFFER: May I be heard? 

THE COURT: Yes, Indeed. 

MR. SCHAFFER: But counsel is overlooking entirely the main 
and principal thing and that is it makes no difference, in the final analy- 
sis, whether or not Mr. Hatz knew that was true or untrue. The fact 
is that he testified and this court found facts which are shown by Mr. 
Hatz' own testimony were not true. That is the final thing. The judg- 
ment of this court was based on an assumed fact that Mr. Hatz, himself, 
now admits wasn't true, and to justify him in saying what he said, doesn't 
make the fact true.’ Counsel can't prove the truth of the fact by showing 
that Mr. Hatz was misled by advertisements. 

THE COURT: What do you say to that, Mr. Henry? 

MR. HENRY: I say that one of the defenses in this case is that 
Lower and Hatz obtained their patent by misrepresentation which amounts 
to fraud. What are the elements of misrepresentation and fraud? That 
a false statement was made, it was made with the intention to deceive, 
and that it actually did deceive. Now, this was merely an argument -- 

THE COURT: Do you agree that a false statement was made? 

MR. HENRY: No, I donot. I agree that a wrong statement was 
made. 

THE COURT: Doesn't he say so, himself? Doesn't Mr. Hatz 
say it was false? 

MR. SCHAFFER: Certainly he did. 

MR. HENRY: He says Statistically his statement was wrong. 

THE COURT: Didn't Judge McLaughlin base his findings, in 
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large measure, upon that false statement ? 
. HENRY: No, I don't think so. 
MR. SCHAFFER: Oh, certainly. 
MR. HENRY: I don't think he based it on it any more than I 
would say the automobile rendered the use of horses obsolete. 
THE COURT: This is a trial to the Court without a jury and the 
Court, as you know, is liberal in receiving evidence; it has a responsi- 


bility of weighing the evidence and deciding what weight to give to it. I 
think I will let it in and decide later what weight to give to it. Let's get 
along with it. | 
MR. HENRY: That is marked as an exhibit. 
DEPUTY CLERK: Plaintiff's Exhibit No. 16. | 
THE COURT: It will be received for the purpose only as indicated. 


(Plaintiff's Exhibit No. 16 was 
received in evidence. } 


THE COURT: You may proceed. 


MR. FINNEGAN: I am not certain where I left off. 
THE COURT: AsIrecallit: "Mr. Hatz, referring to the circu- 
lar which I now hand you " -- 
MR. FINNEGAN: (Reading) 


"Q Mr. Hatz, referring to the circular which I now hand you, 
marked Plaintiff's Exhibit No. 7 entitled 'How to Assemble a 
Fiberglas Roofing Mop,’ which circular on its face was circulated 
by Owens-Corning Fiberglas Corporation, was this circular before 


you at the time you testified in the civil action under 4915, re- 
vised statute in the United States District Court for the District 


of Columbia which led to the granting of the patent ? Was that 
| 


circular before you at the time you testified? 

"A Yes. | 

"Q Did this influence your judgment any in your testimony that 
the mop claimed in your pending application was meeting with 
universal acceptance?" | 

MR. SCHAFFER: Objected to as leading, it is clearly a leading 


question. 
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THE COURT: I will overrule the objection. You may proceed. 
MR. FINNEGAN: (Reading:) 

"A Yes, sir, it did. 

"Q What part influenced your judgment ? Would you read it into 
the record, please. 


"A On page 2, it states 'universal acceptance by manufacturers, 


contractors and roofers confirms the unusual characteristics of 
fiber glass mop yarn.' 

"Q also refer to the certified copy of the file wrapper and con- 
tents of the patent and ask you to note some of the exhibits which 
are in that case. The pages are not numbered, but there is before 
you one of the exhibits. Will you tell us what that is. 

"A "This exhibit is the cover sheet of a magazine named "Pioneer’ 
under date of October 1946. 

"Q What does that describe? 

"A On the inside, on the next page, it describes a glass fiber 
mop. Actually, what it does -- it shows a picture of hanks of 
mop yarn which are made a part of the pack and underneath it 
says ‘Glass fiber mop, designed to save time in applying bituminum 
to roofing. ‘The outstanding feature of this mop unit is that its 
longer service life which results from the fact that the glass fi- 
bers do not burn or char when dipped into the bituminum which 

is usually applied at temperatures between 400 and 600 degrees 
Fahrenheit.’ 

"Q Did that exhibit influence your judgment that the fiber glass 
mops were meeting with universal acceptance? 

"A Yes, it did. 

"Q You just stated that the description is of skeins of fiber glass 
yarn cut to length for mop-making purposes ? 

"A That is correct. 

"Q Is there such a skein in evidence here today? 

"A Yes. 

*Q Now, I turn to the next page of the certified copy of the file 
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wrapper and contents. What does that show? 


"A It shows a picture of a mop and flame underneath, and the 


caption is 'At last a roof mop that won't burn -- it's fiber glass.’ 
"Q Who purports to have published that ? 
"A Owens-Fiberglas Corporation. | 

"Q Did that influence your judgment that the fiber glass mop had 
met with universal acceptance? 


"A Yes. | 
"Q I now turn to the next page. What does that show? 
"A That shows a page from the trade magazine "The United 
Roofer." | 

"The only date that I see on here is 'Mail Division, August 
6, 1948. -- that is when it was stamped, apparently, by the 
Patent Office. 
"Q Does it show a fiber glass roofing mop? | 
"A Yes, it does; it shows a drawing of a glass rooting mop and 
captioned 'This new glass mop really soaks up hot stuff. ' It 
states here: 'Glass mops introduced to the roofing contractors 
a year ago were readily sold in a market in which the traditional 


cotton mop had become a rarity but the enthusiasm which greeted 


the new mop evaporated through adverse job experience. Roofing 
jobbers who handled the mop were apparently unanimous in their 
belief that while the glass yarn had valuable properties including 
remarkably long life, the fact that repeat sales were few indi- 
cated something other than sales resistance to a new product. 

Out in Los Angeles, California the Glass Fiber Products Com- 
pany, a distributor of Owens-Corning Fiberglas Corporation or- 
ganized only last June had a similar experience. From June un- 
til December 1946 it conducted an extensive experimental program 
with several cooperating roofing contractors. ' | 

"Q Did that advertisement influence your judgment that fiber 
glass roofing mops had met with universal acceptance? 


"A Yes. 
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"Q Iturn to the next page. What does that show? 
"A That shows a piece of advertising in ‘American Artisan, ' for 
February 1948, with a caption: ‘Get these four advantages with 
Fiberglas mop yarn,’ and it shows four different mops, pictures 
of them. 

‘1. Can't burn or char. 

"2. Provides longer life. 

*3. Remains uniform longer. 

'4. Spreads smoothly and evenly.’ 
"Q Who published that ? 
"A That was put out by Owens-Corning Fiberglas Corporation. 

Did that influence your judgment? 
"A Yes, sir, it did. 
"Q Mr. Hatz, I show you a group of advertisements. Iam 
marking them collectively as Plaintiff's Exhibit No. 3. I wish 
you would identify each one and state individually what they show 
in general terms. 

"THE WITNESS: The 'Sheet Metal Worker’ under date of 
October, 1947 shows -- 

"MR. MARTIN: Give the page. 

“THE WITNESS: Page 26. It shows photographs of mops, 
with a caption: ‘Winners.’ 

"By Mr. Henry: 
"Q Who published that first one? 
"& Owens-Corning Fiberglas Corporation. 
"Q Let's take the next one. 
"A April, 1947, page 81 of the 'Sheet Metal Worker,’ picture 


of a glass roofing mop, captioned: "Why more roofers prefer 


fiber glass mop yarn,' with the following statement: 'Fiber- 


glas Mop Yarn -- the first mop yarn improvement in a genera- 
tion of roofers -- is winning nationwide preference in the entire 
roofing industry.' 

"Q Who published that ? 

A Owens-Corning Fiberglas Corporation. 


| 
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"Q Let's take the next one. 
"A Under date of June, 1948, page 31 of the 'Sheet | metal Worker,’ 
captioned: 'Fiberglas Mop Yarn' with a photograph of a roofer 
mopping with a glass mop -- 'spreads "hot stuff" evenly! . 

"Q Who published that ? | 

| 

"Q Let's take the next one. : 

"A Under date of September, 1947, on page 101 of the ‘Sheet 
Metal Worker,' captioned: ‘Winners! Fiberglas Mop Yarns 

in Ready-Made Mops or for Yarn Replacement. ' | 

"Q Who published that one? 

"A Owens-Corning Fiberglas Corporation. 

"Q Thank you. Let's take the next one. 

"A This one is in April of 1955. 

"Q April 1955? 

"A Yes. 

"Q Is that prior to the date of the patent ? 

"A No, this is after the date of the patent. 

"Q Then, let's omit that one. 


"A Owens-Corning Fiberglas Corporation. 


Were you familiar with these advertisements at the time 
you testified in the District of Columbia case which led to the 


granting of the patent ? 
"A Yes. | 

"Q Did they influence your testimony that fiber glass roofing 
mops had met with universal acceptance? | 

"A Yes. | 

"Q Were you familiar with any other advertisements other than 
those which we have introduced in evidence? | 

"A J have seen other advertisements. | 

"Q Who caused those advertisements to be published on the 
face of the publications? | 

"A Owens-Corning Fiberglas Corporation, and there were ad- 
vertisements from Kirby Industries whicn used Fiberglas anda 


caption that they were made of Fiberglas. 


118 


"Q Did they influence your judgment that fiber glass roofing mops 
had met with universal acceptance? 

“A Yes. They were manufactured in different parts of the coun- 
try -- in Georgia, California, and Chicago. 

"Q Yesterday Mr. Schaffer referred to a paragraph in the printed 
copy of the patent. I want to refer you to the original application 
for the patent as evidenced by this certified copy. Can you find 


anything in the original application for patent which would lead 


anybody to suppose that the crux of your invention was not in the 
use of fiber glass as a roofing mop? 

"MR, SCHAFFER: I object. 

"By Mr. Henry: 
"Q Would you read from the specifications. 

"MR. HENRY: I will yield to the objection." 

* * * * * 
MR. FINNEGAN: Beginning with the third question on page 124: 
"Q When did you first become acquainted with the fact that Owens- 
Corning was manufacturing mop yarn? 
"A In May or June, the latter part of May or early part of June of 1946 
when Gene Morris told us that they were coming out with a mop yarn. 


MR. SCHAFFER: Excuse me, Mr. Finnegan, we don't have this 
page in our book, I have to look at yours. 
* 


* * * * 

217 MR. FINNEGAN: (Reading:) 
"A In May or June, the latter part of May or early part of June of 
1946 when Gene Morris told us that they were coming out with a mop 
yarn. 
"Q Referring to Defendant's Exhibit No. 2-G, will you state 
what that is, please. 
“A That is a letter dated 13 July 1946 to Owens-Corning Fiber- 
glas Corporation, 1616 Walnut Street, Philadelphia, Pennsyl- 
vania, attention Mr. E. E. Morris; reference: Fiberglas mop 
yarn test. 
"Q State generally what it is. 
"A Tt is a letter following his request that we make a mop out 
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of their Owens-Corning fiber mop yarn and give him a report as 

to what we thought of it. | 
"Q Who asked you to do that? | 
"A Mr. Morris. 
"Q Who is Mr. Morris? | 
"A Heis the salesman for Owens-Corning Fiberglas Corporation 
in Philadelphia. | 
"Q Your testimony is that an Owens-Corning representative asked 

you to test mop yarn? 
"A That is correct. 
"Q And you did make the test? 
"A Yes. 
"Q@ And this is the report on that test? | 
"A Yes. | 
"Q What happened after you made the report? 
"A In what way? 
"Q Didn't Mr. Morris have anything to say after you made this 


report to him? | 

"A Only that it does not surprise me; that they go off half-cocked 

out there in Toledo in doing things like that and they should have 

gone into it further and did some further testing. | 

"Q Did you visit Owens-Corning at any place other than Phila- 

delphia ? 

"A Yes, we did, in Toledo, Ohio. 

"Q When was that? | 

"A The end of January or the first part of February" -- 

MR. SCHAFFER: Objection, Your Honor. | 

THE COURT: What is the basis of the objection? | 

MR. SCHAFFER: The testimony that is about to be referred to has 

to do with a visit by Lower and Hatz in Toledo right before the patent was 

to issue, in 1953, and has no possible connection. 
THE COURT: What do you say, Mr. Henry? 


MR. HENRY: Well -- (pausing) 
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THE COURT: I will sustain the objection. Let's proceed. 
MR. FINNEGAN: Could I comment on that, Your Honor ? 
THE COURT: I will sustain the objection. Let's proceed. 
MR. HENRY: You comment. 
MR. FINNEGAN: No; he said no. 
MR. HENRY: I think that goes to the question of infringement. 
THE COURT: I will sustain the objection. 


* * * * 


Washington, D. C. 
February 21, 1958 


* * * 
WILLIAM PRESTON WILSON 
called as a witness by the plaintiff in rebuttal, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FINNEGAN: 

Q. Mr. Wilson, will you give the Court your full name, your 
address and your age, please? A. William Preston Wilson, 111 Penn- 
sylvania Avenue, Collingswood, New Jersey. 1911, Iam 47. 

Q. What is your business? A. At the present time, we are 
wholesale jobbers of roofing and siding in the Camden metropolitan area. 


Q. And how long have you been in that business? A. Seventeen 


years. 

Q. What is the name of the firm? A. The firm name today is 
William P. Wilson. I assumed control of the business January 1, 1957. 

Q. Prior to that time, what was the name of the firm? A. A. R. 
Thompson. 

Q. How long were you with that firm? A. Sixteen years. 

Q. In your experience as a distributor of roofing supplies, did 
you sell mops to roofers? A. Yes, sir. 

Q. And what type mops did you sell? A. We sold more of the 
mop yarn in bales rather than prepared mops; we did sell prepared cotton 
mops as well as the mop yarn. 
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Q. And do you now sell baled cotton or cotton ee to roofers? 
A. No, sir, only if they request it. | 

Q. What do you sell, Mr. Wilson, to roofers? A. We sell the 
prepared glass mop. ! 

Q. And why do you no longer sell cotton mops ? A. Well, we 
just don't seem to have a market for it; no one asks for them any more. 

Q. The roofers, themselves, do not ask for them? A. That is 
right. ! 

Q. How long has it been since you regularly stocked cotton for 
mops to roofers? A. Well, having taken over this business last Janu- 
ary 1st, I haven't purchased any yarn or prepared yarn mops in twelve 
months, and prior to that I can't tell you when we bought the last pre- 
pared cotton mop. ! 

Q. What was your function in the A. R. Thompson Company? 

A. I guess you would call me assistant manager or superintendent. 
I purchased and ordered materials, coordinated shipments. 

Q. When was the last time that you purchased or ordered cotton 
for that company, if you remember? A. It has been over two years; 
it is a guess, sir, but it is over two years. 

Q. And you would say that for more than two years, you have 
not purchased cotton mops or cotton for the use of roofers because there 
was no demand for it by the roofer, is that correct? A. That is right. 

If a roofer wants yarn or cotton mops, we will get them for him but we 
don't stock them. 

Q. Mr. Wilson, were you contacted by the Owens-Corning Com- 
pany or anyone on their behalf, to learn of your experience with the sale 
of glass and cotton mops? A. There was a visit made to our office, 
sir, by some legal representatives, I believe, of Owens-Corning. 

Q. Did you give them the information you have just given to the 
Court? A. No, sir. Itold them at that time we didn't want to become 


involved in any kind of court case, because, well, we are too busy in 
our own place to really take time out for such matters as these. 
Q. Was this the same kind of informationthat they were seeking ? 
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A. I can't answer that, sir, truthfully. It has been over a year 
and I can't exactly say what they wanted. 

Q. Mr. Wilson, are you acquainted with the relative merits of 
the glass material as against the cotton material in the actual application 
of asphalt to roofs? A. You mean in their workability between the two? 

Q. Yes. A. I would say not, sir. I handle a dry mop, I don't -- 

MR. FINNEGAN: Very good, that will be all. 

* * * * 
GEORGE M. PATTERSON 
called as a witness by the plaintiff in rebuttal, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FINNEGAN: 

Q. Mr. Patterson, will you give your full name, age, and resi- 
dence? A. George M. Patterson, address 2736 North Front Street, 
Philadelphia 33, my age is 50. 

Q. What is your occupation, Mr. Patterson? A. I am a roofing 
contractor. 

Q. How long have you been a roofing contractor? A. Thirty 
years. 


Q. Mr. Patterson, during your thirty years of experience as a 


roofer, have you had occasion to use cotton mops for the spreading of 
hot asphalt on roofs? A. I have. 


Q. And have you, in your experience as a roofer, become famil- 
iar with the use of glass mops for the spreading of hot asphalt on roofs? 
A. Ihave. 

Q. Can you tell us the comparison, the advantages of glass over 
cotton? A. Ithink Ican. Cotton as a mop material has been in use ever 
since bituminous materials have been used for the laying of roofs until 
approximately 1945, when I became familiar with glass as a substitute 
for these mops. It was at that time that I began using them and have 
continued to use them without exception during the last -- since 1945 -- 
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thirteen years. First of all, the fact that your cotton mop couldn't 
withstand the heat of hot asphalt which, when it is applied, the tempera- 
ture is usually about 600-550 degrees Fahrenheit, we found that the cotton 
mop disintegrated, actually wore out and couldn't hold the heat or with- 
stand the heat of that extreme temperature. When the glass mop came 

along, that disadvantage was obviated. And furthermore, the 
cost per job became less because of the use of glass because the glass 
mop itself, with daily use in my business, lasts approximately three to 
four weeks. The cotton mop will last approximately one day and a half, 
after its first day's use it has to be reheated on the second day and, with- 
in a few hours after it is reheated, it begins to disintegrate and by noon 
the second day of its use, it is no longer of any use and the men on the 
job, if you have got a crew of men, three, four, five men, ‘they all have 
to stop while somebody makes another mop unless there is a second one 
available. So there is a loss of time in making the mop on the job plus 
the cost of the mop, the cotton running so high that the extra cost of the 
glass is certainly off-set by the length of time which the glass mop will 
last. | 

Q. Are there other advantages such as the heat at which -- 

MR. SCHAFFER: Wait a minute. 

THE COURT: Just ask him if there are other advantages. 

BY MR, FINNEGAN: 

Q. Are there other advantages in the use of glass as against 
cotton? A. Yes. In most cases, the dragging of a mop across the roof 
surface is one where you are in contact with rough boards or a rough 
surface. We found that you could use a heavier mop made of glass and 

the mop man would not have to struggle dragging it across the 
surface, as he would when he used a cotton mop. In other, words, if he 
used a bigger mop, heavier mop, he could cover more surface witha 
swath with a glass mop than he could with a cotton, because there is less 


friction. ! 


Q. Will you compare for us, please, the amount of material that 
| 
each of these mops will deliver to the roof? A. I can't give you exact 
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figures as pounds or ounces, I can say that when the cotton mop is im- 
mersed in a bucket of hot liquid, it will pick up and hold a greater amount 
of the bituminous material, more so than the glass mop. However, in 
order that the material run off the mop and onto the roof surface, the 
man who is wielding a mop has to work harder to get it out of the mop, 
so there is another disadvantage of using it, as I see it. 
* * * * 
FRANK K. LOWER 
called as a witness by plaintiff in rebuttal, having been previously duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. FINNEGAN: 

Q. Mr. Lower, yesterday when you were testifying, it is my 
recollection you said that you are now the president of a shipbuilding 
company? A. That is correct. 

Q. You formerly worked as a roofer? A. Yes, sir. 

Q. Can you state from your personal experience the comparison 
of cotton and glass mops for roofing purposes? A. Yes, sir, I can. 

Q. Will you give that comparison? A. The advantages of glass 
and we preferred glass, were, first, that as the previous witness has 


testified, it runs easier. When you are a mop man and handling a mop 


and the glass mop runs easier, that is the mop you use; roofing is darn 
hard laborious work and the easier you can get it, the better off you are. 
Secondly, although I did not own the roofing business because Iwas an 
employee, I was interested, my employer used glass because his cost 
per square of roofing, which is the way you sell roofing, came down 

with the use of glass mops. The glass mop has the advantage of holding 
the heat which it gets from the molten bitumen; this allows the bitumen 
to come off the mop instead of balling, you don't have to scrub with a 
glass mop as you do with a cotton mop. The cotton just has no power 

to hold heat and the stuff chills right off and you have got to squeeze it and 
work it out. So that you can run your bitumen hotter, which means you 
can spread it further and the same amount of bitumen, same pounds, will 
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go further on a roof which brings down your cost. It spreads easier be- 
cause you have got almost like a heater in your hands when | ee are run- 

ning that glass mop; that cuts down on your fatigue which increases 
the amount of labor or the amount of work that you can acedmplish. 

There is another advantage to a glass mop that most roofers will 
admit very readily, in that the disadvantage of cotton where you get a 
constant danger of spontaneous combustion and the cotton will support 
combustion, it just isn't there with the glass mop, glass won't burn. 

Q. What is the average life of a cotton mop, in your experience, 
Mr. Lower? A. One day at most. It just didn't pay the man that I worked 
for to start a cotton mop the second morning because he knew by 10 o'clock, 
you knocked the gang off to make another mop. Often at noon, you'd cut it 
off the stick, make another one before you start in the afternoon, because 
when it chilled off and you had to reheat it, you just lost everything. 

Q. What was the average life of a glass mop, in your experience? 
A. In my experience as a roofer, a glass mop will run at least three 
weeks, maybe four. | 

Q. Have you been a salesman for glass mops? A. | Yes, sir, I 
have. | 

Q. And in your sales experience, what was the reaction of the 
roofer to the use of glass in mops? A. The initial reaction of the roofer 


was that it was a lot of money to spend for a mop. That is what is known 


as sales resistance and we overcame that with a money back 
| 
guarantee that that glass mop would outlast fifteen cotton mops. The 
sales resistance vanished in most cases. I have known of ho roofer, who 


has used a properly manufactured glass mop, who has gone back to cotton. 
I have known of no supply house, to whom I have sold glass mops, that 
has ceased to sell glass mops after they once put them in. | 
Q. Mr. Lower, what do you understand the word "obsolete" to 
mean? | 
MR. SCHAFFER: I object. 
THE COURT: Objection sustained. 
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BY MR. FINNEGAN: 
Q. When did you first become acquainted with fiberglass and its 
properties? A. Probably 1942, somewhere early in the war, my first 


intimate contact with fiberglass. 

Q. Did you find that fiberglass was available in 1945 and 1946? 
A. Well, we had no difficulty getting it at all; in fact, Owens-Corning 
told us where we could go buy it in any quantity we want. 


Q. That was in 1945? A. That was told to me by Mr. Gene 
Morris in, not later than the 4th or 5th of January, 1946; it could have . 
been in the Christmas week of 1945. 

Q. And you know that it was plentiful at that time? A. I know. 
that I had no trouble purchasing it. 

Q. Mr. Lower, did you become familiar with the manufacturers 
of glass roofing mops in your selling experience? A. I have met some 
of my competitors, yes. 

Q. Do you know, of your own knowledge, how many manufacturers 
of glass roofing mops there are? A. I would say that I know of about 
ten. Idon't, necessarily, know them all. 

Q. Would you say that the glass mop business is a substantial 
business today? A. I would. It supports a lot of people. 

Q. To your knowledge, did Owens-Corning put out a glass yarn 
recommended especially for roofing purposes? A. Yes, sir. 

Q. Is that yarn still being sold? A. Yes, sir. 

MR. SCHAFFER: Do you have in mind pursuing this further ? 

MR. FINNEGAN: I would like to, yes, sir. 

MR. SCHAFFER: We have passed the point of infringement. 

THE COURT: Yes. Are you going into this for infringement 
purposes? 

MR. FINNEGAN: Yes. 

THE COURT: I sustain the objection. 

* * * 
BY MR. FINNEGAN: 
Q. Mr. Lower, did you hear the testimony of Mr. Lundeen 
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yesterday? A. Yes, sir. 
Q. Do you remember his testifying to the effect less than one and 
a half per cent of mops sold are glass mops? A. Yes, sir. 
Q. Is that your experience? A. No, Sir. | 
Q. What has your experience been, percentagewise, as between 
the sale of glass and cotton mops? | 
THE COURT: Do you sell mops? 
THE WITNESS: I do not at the moment, I have. 
THE COURT: When did you sell them? 
THE WITNESS: I sold mops from 1946 to 1953 on a part-time 
I sold them in 1953 and 1954 every time I couldn't get a roofing 
| 


THE COURT: What is your objection? 

MR. SCHAFFER: I am not objecting to the line of inquiry, Your 
Honor, but I think counsel has not qualified the witness to give this kind 
of testimony, that is why I arose when he started. We ought to have 


some basis for this witness's knowledge, so I have a foundation for ob- 
| 


jecting. 

MR. FINNEGAN: I thought I qualified the witness, I asked him if 
he had engaged in the selling of glass mops. | 

THE COURT: I know, but to what extent has he sold them? To 
what extent does he know about the relative sales of glass mops and 
cotton mops, of his own personal knowledge? : 

MR, FINNEGAN: Are you satisfied now with the qualifications 
of the witness ? | 

THE COURT: No, I am not. 

BY MR. FINNEGAN: | 

Q. Do you know who the first manufacturer of glass roofing 
mops was? A. Yes, sir. 

Q. Who was that? A. Miracle Mop Company. 

Q. Were you a partner in the Miracle Mop Company? A. Yes, 
sir, full partner. 

Q. What was your function in the company? A. I did the sales. 
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Q. Were you in charge of their sales? A. Yes, sir. 

Q. For what period of time did you remain in charge of their 
sales? A. From 1946 through 1956. 

Q. During that time, Mr. Lower, did you travel extensively in 
your sales duties? A. I traveled as extensively as finances would permit 
and that was necessarily limited. I traveled through New York, New 
Jersey, Pennsylvania, Delaware, Maryland and Florida. 

Q. You continued that activity for a period of more than ten 
years? A. Yes, sir; some on a part-time basis, some on a full-time 
basis; trying to get this on its feet necessitated my doing other work at 
the same time. 

Q. Did your company engage in advertising of your product ? 

A. Yes, we did. 

Q. And who assembled the advertising for your company? A. I 
did all the preparation. 

Q. In the preparation of this advertising, did you make experi- 
ments with the comparisons of your product with that which was avail- 
able otherwise? A. Yes, we did. 

Q. Did you become familiar with the cotton mops that were being 
offered at that time? A. Yes, I did. 

Q. Did you become familiar with the competitive glass mops that 
were being marketed at that time? A. With certain ones of them, yes. 

Q. You feel that this background you secured in this fashion gives 
you an over-all picture of the glass roof mop business in the United 
States? A. I understand the glass roof mop business, yes. 

MR. FINNEGAN: Do you feel that qualifies him? 

THE COURT: He may answer. I don't know how he would know 
about all over the United States. It seems to me his area of activity is 


very limited; however, he may answer the question. 

MR. SCHAFFER: As a preliminary to renewing my objection, may 
I ask Mr. Lower two questions? 

THE COURT: Very well. 
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BY MR. SCHAFFER: 

Q. Mr. Lower, Iam referring to your deposition taken in 1955, 
which you undoubtedly recall. A. I recall giving the deposition, yes, sir. 

Q. That is what I mean. I am reading from page 174 of that depo- 
sition and I want to refer you to the following questions and answers; Iam 
questioning you: | 

"Q Would you say that glass mops occupied two per cent of all 

the roofing mop business? ! 

"A We are getting into that percentage business and I have dis- 


qualified myself on it." | 


And then you go on and keep saying you can't answer. Is that true? A. I 
| 


will still say the same thing. 
Q. Did you sotestify? A. Yes, sir. 
THE COURT: You would still say the same thing? | 
THE WITNESS: I would still say the same thing. I haye no means 


of gathering figures to give me percentages. | 


BY MR. FINNEGAN: | 

Q. In your experience, Mr. Lower, did you find that less than 
one and a half per cent of the mops used for roofing purposes were glass 
mops? | 

MR. SCHAFFER: Objection. | 

THE COURT: Objection sustained. | 

BY MR. FINNEGAN: | 

Q. Yesterday, Mr. Lower, did you hear Mr. Lundeen testify that 
they sold glass to roofers who had trouble keeping the glass on the handles? 
A. Yes, sir. | 

Q. Are you familiar with the fact that glass was sold a that fashion 
to roofers? A. Yes, sir. | 

Q. Was it sold in the area in which you were selling and were fam- 

iliar with? A. Yes, sir. | 

Q. Did this have any effect upon your sale of glass mops, your 
introduction of glass mops to the roofing trade? A. It certainly did, it 


made our selling very tough because handing a few hanks of glass toa 
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roofer and saying, “Now, use this instead of cotton, " just wasn't instruc- 
tion enough and the average roofer does not have the proper equipment to 
fasten the glass to the handle. Consequently, when I would go into a 
territory where someone had preceded me selling hanked glass, I met 
all kinds of sales resistance because, to a roofer, glass was glass, and 
we overcame it in part by giving a mop away or giving it to a man and 
saying, "Look, take it, if it doesn't work, don't pay me for it; if it 
works, pay me for it." We were broke, if we could sell a mop for any- 
thing, we'd do it rather than give it away, just to get it introduced, but 
we'd give it away if we had to, because we knew we had a product and we 
did. 

Q. Yesterday, do you recall Mr. Morris testifying about your 
initial conversations with him concerning the use of glass for roof mop- 
making purposes? A. Yes, I do. 

Q. Did you acquaint Mr. Morris with the fact that you intended 
to use the glass, that you came to secure, for that purpose? A. For 

making a roofing mop, yes, Sir. 

Q. After that information had been conveyed to him, what did 
he say to you? 

THE WITNESS: Your Honor, can I fill in a little bit? 

THE COURT: Answer the question. 

THE WITNESS: He said to me, "I doubt if it is going to work, 
Frank, but you can try it after all, here's a couple of hanks, it doesn't 
cost me anything." 

BY MR. FINNEGAN: 

Q. Did he follow your experiments with this glass in the making 
of a mop? A. He did, he contacted me both at work and in the shop 
where we were making the mops, and continuously kept asking about re- 
sults. 

Q. What was his attitude toward your chances of success? 

MR. SCHAFFER: Just a minute. I don't think the witness is 


competent to testify about a man's attitude. 
THE COURT: I will overrule the objection. 
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THE WITNESS: He, asI say, on the initial meeting discouraged 
us. Now, Morris and I were friends, and later when it became apparent 
that we did have something, he encouraged us very much 4nd that en- 
couragement continued, he offered to distribute literature for us, he 
offered to have me come to the Owens-Corning offices and talk glass 
mops to the various fabric division salesmen so that they, in turn, could 

act as secondary salesmen for us, and that relationship continued. 

BY MR. FINNEGAN: | 

Q. Referring to Mr. Lundeen's testimony yesterday comparing 
the sale of cotton mops to the sale of glass mops, if we add the additional 
feature of the relative life of glass to cotton mops, what effect would this 
have upon the comparative figures for 1940 -- 1953 and 1956 that he gave 
to the Court? A. Well, it would tend to reduce the percentages given 
by approximately fifteen, maybe I am not making myself clear. You 
mustn't compare the sale of a glass mop to the sale of a cotton mop, you 
must compare the amount of work done by a glass mop as opposed to the 
amount of work done by a cotton mop. That would mean for every fifteen 
-- and I will accept that, it is his figure, I will take it -- for every fif- 
teen cotton mops, you have one glass mop sale. Now, the roofer is not 
accomplishing any more work with fifteen cotton mops than he is with 
the one glass mop. ! 

Q. Would it be correct, then, to state that the figures for glass 
that were given should be multiplied by fifteen, in order to get an accur- 
ate comparison of the two? A. That still, in my opinion, wo uld not give 
you an accurate comparison. | 

Q. Why would it not? A. Because Mr. Lundeen, I believe, is 
in the cotton business and if I were in the cotton business, I would push 

my cotton mops. | 

MR. SCHAFFER: I object. 

THE COURT: Yes, I will sustain the objection. 

MR. FINNEGAN: You may cross-examine. 

CROSS-EXAMINATION 
BY MR. SCHAFFER: 
Q. Mr. Lower, did you approach Mr. Morris wat the view of 
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having him testify at the trial of your former suit in this court, which we 
referred to as the 4915 suit? A. Idoubtit, sir. IfI did, I don't remember. 

Q. Will you please tell us where you worked as aroofer? A. Yes, 
in Camden. 

Q. When was that? A. 1954-5, in the summer time. 

Q. Who was your employer? A. James Beswick. 

Q. You referred to the difficulties in keeping glass attached to the 
handle where hanks of glass were sold to the roofer. Iam correct on that, 


amInot? A. Yes, sir. 
Q. You say the glass won't stay fastened? A. They don't have the 


facilities to properly fasten it. 

Q. Thatis correct. Would you say that that was an unsatisfactory 
product at that time? A. The result was definitely unsatisfactory. 

Q. Now, you also testified, I believe, that you were one of the joint 
applicants; you are the Mr. Lower of the Lower and Hatz patent in suit? 
A. That is correct. 

Q. Are you familiar with the way that patent shows the fastening 
of glass to the handle? A. Yes, sir. 

Q. And what is disclosed in that respect in the patent? A. The 
drawing is in front of you. 

Q. Would you care to look at it? A. No, I -- Yes, sure, it has 
been sometime since I have seen it. If I have got to describe it, let me 
look at it. The glass in this picture is fastened to the handle by putting 
nails through the handle in such position, in ninety degrees opposition; the 
glass is laid out in hanks, doubled back over and tied on the handle, in this 
picture. | 

Q. Tied witha cord? A. Glass cord, I believe. 

Q. Tied with a glass cord. Did you ever make mops that way? 

A. We made about half a dozen of them, yes, sir. 

Q. What did you do then? A. Well, we learned very rapidly that 
the glass was a good enough mop that that wooden handle, on which we had 
fastened it, charred out from underneath it and snapped off. 

244 Q. How about the glass tie? A. The glass tie we abandoned when 
we went to 2 metal handle, we used a metal fastener there. 
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Q You only made half a dozen mops with this glass tie on it? A. 


Yes, sir. | 
Q. What was the objection to the glass tie? A. The glass tie would 
allow the glass fibers, as the handle charred, to pull away, 
Q. The fibers would pull out of the mop? A. That is correct, 
particularly if you were working on a slag roof which is rougher than an 
asphalt roof. 
Q. In other words, you would lose what we call the mop head mate- 
rial, you would lose out of the mop? A. You would. 
MR. SCHAFFER: I have no further cross. 
REDIRECT EXAMINATION 
BY MR. FINNEGAN: | 
Q. Mr. Lower, I would like to read to you from the column numbered 


3, beginning with the second paragraph: 

"The mop 10 is formed of twisted strands of cdntinuous fibrous 
glass cord and in the design shown these strands are placed around the end 
of the sheath 12 and bound by strands 14 of fibrous glass cord. The binding, 
consisting of the strands 14, is placed above pins 15 and 16 extending through 

the handle and sheath to secure the mop to the end of the handle. It 
will be understood, however, that any form of enlargement or other obstruc- 
tion may be used to prevent the mop sliding from the end. The strands may 
then be doubled over and again secured by an outer binding 17 of similar 
material, which provides double layers of strands." 

Skipping the next paragraph and then continuing: 

"The handle is illustrated as formed of wood, and it will be un- 
derstood that this may be of any material and may be made of any shape." 

Mr. Lower, did you intend that the handle, the method of fastening, 


should be covered by ped patent ss aa A. No, sir. 
* * 1% 
CHARLES JOHN PHILLIPS 
called as a witness by the plaintiff in rebuttal, being first duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. HENRY: : 
Q. Mr. Phillips, will you please state your full name, your age, 
and your address? A. Charles John Phillips, Iam 49, and live on 
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Tuckerton Road in Medford Lakes, New Jersey. 

Q. What is your present occupation? A. Lam professor of cer- 
amics at Rutgers University in New Brunswick, New Jersey. 

Q. State for the record your formal education and experience in 
connection with ceramics. A. Ihavea Bachelor's and Master's Degree 
in Physics from the University of Pittsburgh. I went with Corning Glass 
Works at Corning, New York, in 1931 as a physicist, worked in the labor- 
atory there for six years, then was transferred into technical sales work 
and eventually became sales manager of the electronic division. I have 

written several books on glass, a number of articles -- do you want 
all this detail? 

Q. Yes, sir. A. Ihave either written or edited all the glass art- 
icles, including those on fiberglass, in the Encyclopedia Brittanica, the 
P. F. Collier Encyclopedia, the World Encyclopedia, and have been in the 
glass business in one way or another for all the years of my working life. 

MR. HENRY: Your Honor, I offer the witness as an expert on glass. 

THE COURT: Do you have any question about it, Mr. Schaffer? 

MR. SCHAFFER: I am not acquainted with him, Your Honor. 

THE COURT: He is qualified. Go ahead. 

BY MR. HENRY: 

Q. Mr. Phillips, there have been introduced in evidence here a 
great many patents and publications, and the first one that was introduced 
by the defendant is the patent in suit, as Defendant's Exhibit 2. Have you 
examined that patent? A. Yes, I have. 

Q. Would you state, in your opinion, whether or not you could make 
a mop out of that as described in the patent? A. We are discussing the 
Lower and Hatz patent now? 

Q. Yes, sir. A. Yes, I feel that you certainly could. 

Q. Now, I wish you would look at the Baird patent, 2,133, 183, 

and describe what that discloses? A. Well, the Baird patent 


covers materials made from glass wool rather than textile fibers, and 


various materials have been applied to this glass wool as a binder in order 


to bind the mass together and give it a certain amount of mass integrity. 


Q. Would, in your judgment, that patent suggest the use of 
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continuous glass strands to make a mop? 

MR. SCHAFFER: Objection. | 

THE COURT: What is the objection? ! 

MR. SCHAFFER: It must necessarily be a matter of opinion. I 
don't see how this witness can testify as to, in his judgment, whether 
something would suggest it or not. The facts have to speak for them- 
selves on that. 

THE G@URT: I will overrule the objection. | 

BY MR. HENRY: 

Q. Will you answer the question, please, sir? A. wel, in my 


opinion, no, this would not even remotely suggest a glass mop, because 
of the 22 claims, 17 of them definitely contain the word “binder. " 

Q. Before we get to the matter of binders, will you ; look at the 
patent to Slayter, 2,133, 237, and Slayter, et al., 2. 133, 238, Defend- 
ant's Exhibits 3 and 4, and state what they disclose? A. Well, the 
first Slayter, 2,133,237, involves a textile material which is made up 

‘of an interwoven fabric of yarns comprising non- -inflammable, 
heat resistant glass fibers and strong, flexible organic fibers inter - 
twisted with said glass fibers. So this is a combination of the inorganic 
glassand the organic fibers which may be nylon, cotton, silk, or what- 

| 
ever. 
Q. Do you find in that patent any suggestion of the use of glass 
for spreading hot asphaltum on roofs? A. No, sir, Ido not. 

Q. Would it suggest to your mind the use of glass, continuous 
fibers, for making a glass mop? | 

MR. SCHAFFER: Your Honor, I will not interrupt any more, I 
understand your ruling, but may I have a continuing obj ection? 

THE COURT: Yes, you may have a continuing obj ection to all 
these questions. ! 

MR. SCHAFFER: Only on the question of what it would suggest 
to him. 

THE COURT: I understand. 
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MR. HENRY: Read the question. 
(The question was read as follows:) 
"Would it suggest to your mind the use of glass, continuous 

fibers, for making a glass mop?" 

THE WITNESS: No, it would not. 

BY MR. HENRY: 

Q. Now, taking up the next Slayter et al. patent, 2, 133, 238, 

would you explain what that shows? A. Well, all of the claims in 
this patent involve, and Iam quoting, a workable, weavable textile yarn 
composed of forty to seventy fine glass fibers having diameters not more 
than about . 0002 inch, the fibers of such yarn being intertwisted to form 


a yarn of substantial flexibility, mass integrity, strength and stretch- 


ability. 

Q. Now, how is the yarn made up? A. Well, the yarn is made, 
generally the usable method that is employed today, by melting the glass, 
drawing it through a bushing with a fine orifice and then collecting a num- 
ber of these individual filaments into a strand, and finally, twisting the 
strand into a yarn. 

Q. Now, do'I understand that you start out with a filament, is 
that correct? A. That is correct. 

Q. And then what is the next step? A. The next step is to lay or 
gather generally 102 of these filaments, side by side, parallel to one 
another, into what is called the strand. 

Q. And then what is the next step in making the yarn? A. Well, 
then these strands will be lightly twisted to make a yarn, which may be 
made up of a number of these twisted strands. 

Q. I show you an article of manufacture and ask youto describe 

what that is? A. Well, this is pretty obviously a strand made up 
of a2 number of filaments, lying nearly parallel to one another, how many 
I can't pretend to see but I can see at least a dozen of them here, if held 
just right in the light. 

MR. HENRY: Let the record show the witness has in his hand an 
envelope containing what has been described as a strand and that the 
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filaments, or some of the filaments of which the strand is composed, ex- 
tend above the flap of the envelope, and I am going to introduce this in 
evidence as Plaintiff's Exhibit 17 and ask the Court to see just how fine 
those filaments are. 

THE COURT: Maybe I'd better get my stronger glasses. Do you 
have any objection to this being received? 

MR. SCHAFFER: No, Your Honor. 

THE COURT: Very well, it will be received. 


(Envelope containing fiberglass filaments, was 
marked Plaintiff's Exhibit No. 17 and received 
in evidence. ) | 


| 
BY MR. HENRY: | 
Q. Now, you spoke awhile ago of a binder. In making up the 


strands from those filaments, do you have to do anything to them, in 
other words, to form a strand? A. You don't have to, but as has been 
pointed out, almost always you use some kind of a lubricant. 
Q. What is the purpose of the lubricant? You mearl the filaments 
are lubricated as they are made into strands? A. Exactly. 
Q. What is the purpose of the lubricant? A. The purpose of the 


lubricant is to prevent abrasion of one individual filament against the 
other, because when a piece of glass slides against another piece of 


glass, some degree of injury always results. 

Q. And then do you do the same thing when you are making yarns 
out of strands ? Do you use a binder there? A. Not necessarily, because 
each individual filament already has its lubricant on it. Now, a binder 
should be distinguished from a lubricant. | 

Q. Let's distinguish that, if you will. A. The lubricant as such 
is purely to prevent abrasion. The binder is to hold together. The con- 
fusion comes in that the binder and the lubricant may be combined and 
done all at one time. | 

Q. And what is the binder for? A. The binder is simply to take 
a number of individual filaments, each of which is so tiny that you can 
hardly see it or hold it, and to make some kind of a coherent mass out 
of it, either to make a piece of yarn or if it is wool, to convert it from 
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a fluffy thing into something that can be picked up and physically handled. 

Q. Now, there has been considerable talk here about asphaltum 
being a lubricant when it is used in connection with a mop made up of fiber 
wool yarn, glass wool yarns. Do you use the term lubricant in the same 
sense when you are using it in connection with the mop, as it is used in 
the formation of the strands? A. I would not use it, I think you must 
distinguish between two kinds of lubrication. The first is the initial 
lubrication of the filaments themselves to enable them to be formed into 
a strand and a yarn without so much abrasion that they will break physi- 
cally. But then after these yarns have been made into a mop and dipped 
into something at 400 to 600 Fahrenheit, most of the lubricants used 
today, if not all of them, would be removed at this temperature so that 
you would no longer have a lubricant unless the vehicle that you are using, 
the asphalt, serves as an additional continuing lubricant. 

Q. What would happen if you dipped the fiberglass mop into a 
bucket of water and soap, whether it is hot or cold? A. You would dis- 
solve some of the lubricant because the soap or detergent would attack 
the oils that are ordinarily used and would eventually remove them. 

Q. You mean from the strands? A. From the strands, fromthe 
filaments and the strands and the yarn. 

254 Q. Then what would happen if you tried to use the mop to mop 
up a floor? A. Well, itisa perfectly useless mop, it is simply, it is 


no good, to begin with, for other reasons, put second, it would not 


last very long because soon there would be no protection against abrasion 
between the floor and the fibers, your lubricant having been removed. 

Q. Would you consider that the discovery by Lower and Hatz of 
a fiberglass mop for the particular application to which they put it, 
namely, to use it in connection with hot asphaltum, was a discovery, in 
your opinion? 

MR. SCHAFFER: Objection. 

THE COURT: Objection sustained. 

BY MR. HENRY: 

Q. Would you say it was a good idea? A. Yes. 
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MR. SCHAFFER: I didn't hear that. 

THE COURT: "Would you say it is a good idea?" The answer is 
"yes." ! 

THE WITNESS: Yes. | 

BY MR. HENRY: ! 

Q. Now, the explanation of why you can use it for a roof to spread 
hot asphaltum, as I understand it, the hot asphaltum does dissolve out 
the original lubrication which was used in making the strands -- A. That 


is correct. 


Q. -- but as it dissolves it out, it replaces it? A. Exactly. 

Q. Therefore, it increases its utility? A. Yes. | 

Q. Now, I wish you would take up the next patent, to Kahn, 
2,197, 866, and state what that shows? A. This covers a starting wick 
for oil stove burners. The bottom of the wick either dips into a reservoir 
or channel containing the oil or kerosene and then, because of the capil- 
lary action of the filaments in the wick, the kerosene rises slowly to the 
top of the wick and can be ignited there. | 

Q. In your judgment, does a roofing mop function as does the wick 
for the oil stove shown by the patent to Kahn? A. No, sir, it does not. 
Any capillarity that may be involved in the roofing mop would be a dis- 
advantage rather than an advantage; you don't want it rising up beyond the 
point to which you dip it into the container. 

Q. Would, in your judgment, the patent to Kahn suggest the use 
of glass wool for a mop? A. No, sir, it would not. 

Q. Now, let's take up the next patent, to Powers, 2, 224, 274. 
What does that show? A. Well, I felt that the best thing to do was to 
quote, and I will, exactly the man's words. He says: | 

"The process of making thread from glass which consists 

of drawing a plurality of glass fibers, coating at least one and 

considerably less than the total number of the fibers with a 

resilient material..." 

Q. In other words, the patent to Powers shows what, a strand? 
A. Yes, it shows many strands together, but he aaa to treat something 
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from one to perhaps sixty or seventy per cent of them with some resilient 
material, usually latex, again in order to minimize abrasion and to give 
the bundle a certain degree of resiliency or springiness. 

Q. Does Powers state where he is using this material -- what 
is the material? Let's take a look at Figure 7, for example, what does 
that show? A. Frankly, I don't know. It is a view of a thread partly 
impregnated after twisting. 

Q. But it is athread? A. These terms are difficult, itis a 
thread, if you like, it is a multiplicity of individual filaments. 

Q. Does that patent to Powers suggest to your mind the use of 
fiberglass in a mop to spread hot asphaltum on roofs? A. No, sir, there 
is no similarity that I can see. 

Q. Now, let's take the Textile Colorist of January 1943, Volume 
65, No. 769. Would you please state what that discloses? I think it is 
Defendant's Exhibit 15. A. Well, this is an article that is describing in 

a general way the two basic types of fiberglass, staple and the 
continuous textile filament. It gives a little bit about the long develop- 
ment of fibrous glass starting, of course, back with the early Romans 
who knew a little bit about it, and going through the early work of the 
Libbey Glass Company, and finally Owens-Illinois, Corning Glass Works, 
and the company that was formed between them, Owens-Corning. It 
points out that it can be woven into fabrics much as cotton is woven and 
that it can be colored, and that is about it. 

Q. Does it contain any suggestion of the use of fiberglass as a 
roofing mop? A. Not to me, no. 

Q. Now, you referred to the Romans awhile ago. When, to your 
knowledge or your information, was fiberglass discovered? A. Well, 
the Romans at about the time of Christ knew how to make fiberglass by 
hand and did use it. They wrapped colored strands of what we would now 
call fiberglass around vases and tumblers and various decorative articles, 


these are in all of our museums, in the Smithsonian Institute, Toledo 


Museum, the Metropolitan. There are pictures of them in books. They 
knew how to make a bundle or thread of these fibers laying them parallel 
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one to another and mixing various colors together so that when you made 
a cross-section of this sausage, you could actually have a pattern made 
up of the geometrical way the colored fibers were laid together, this is 
called millefiori. And all through the years it has been possible 
and people have made fiberglass by hand until finally in 1893, I believe, 
a combination fiberglass and silk dress was displayed at the/first Chicago 
World's Fair, that is mentioned in this article in the Ameri¢an Textile 
Colorist. | 
Q. So, basically, there is nothing new in fiberglass per se? A. 


The new part of it is the mechanization and the volume production, in my 
Opinion, and that of course is a very wonderful thing. Asa product, no, 
it is not particularly new. | 

Q. Will you take up the Bulletin of the American Ceramic Society 
of March 15, 1943, Defendant's Exhibit 16. A. Yes. 

Q. What does that reveal? A. This is a general ardbte entitled, 
"Fiberglas: Some Properties and New Applications, " and again, it gives 
a little of the past history, it talks about the two basic forms again, the 


wool and the textiles, points out that yarns can be made; it gives some 


of the properties such as resistance to heat, incombustibility, high mech- 
anical strength. | 
Q. Do you find in that Bulletin any reference to the application of 
fiberglass for use as a roofing mop to spread hot asphaltum ion roofs? A. 
No, nothing at all. 
Q. Now, will you take up The Kiwanis Magazine of February 1944, 
and describe what that reveals? A. Well, this again is similar to the 
other two, a little more general, a little simpler, but again discussing 
the material, a bit of its previous history, discusses again the two ways 
of making it, what its properties are after it is manufactured, points out 
the fabrics can be made, that filters can be made, that at this time most 
of the products were being used in the war effort. | 
Q. Do you find any suggestion of the use of Brereseee for a roofing 
mop in that article? A. No, Ido not. 
Q. Now, will you take up Modern Plastics of May 1944 What 
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does that disclose? A. This is a little more technical. It again starts 
out, of course, with some general information, but then it rather quickly 
gets into the properties. It talks about the modulus of elasticity and 
tensile strength of the fibers, points out of course that they have high di- 
mensional stability, that is, they don't twist or run or Sag. 

Q. Do you find any suggestion in that article about the use of 
fiberglass as a roofing mop? A. No, sir, I do not. 

MR. HENRY: I call Your Honor's attention to this reference at 
the bottom of the first column, it is stated that: "This article was pre- 

pared by members of the staff of the Research Laboratories, 
Owens-Corning Fiberglas Corp.” And at the top of the article isa 
revelation about the Research Laboratories of Owens-Corning, it is 
divided up into ten divisions and it states that "6 divisions are devoted 
to the application of research to processes and products." And as the 
witness has stated, there is no suggestion that the research department 
of Owens-Corning, at least in this article, has yet found that fiberglass 
can be applied for use as a roofing mop. 

BY MR. HENRY: 

Q. Now, will you take up the patent to Rheinberger, 1, 359, 104, 
and see what that discloses? A. This isa brush to remove the shine 
from your shiny blue serge suit. 

@. How is the brush made? A. This brush has a wooden or other 
type handle in which tufts of short bundles of presumably glass, although 
he calls it a vitreous material, presumably glass, are fastened so he has 
short, stiff and highly abrasive glass filaments projecting below the 


brush, so when he scrubs it against a shiny spot, presumably it ruffles 


up the cloth enough and physically removes some of the shine. 


Q. Would you say this is something like an eraser? A. Yes. 

Q. Do you find any suggestion of a spreading action in this 

brush? A. No, there is no spreading action. 

Q. Would this patent suggest to your mind the use of fiberglass 
to spread hot asphaltum on roofs? A. No, it does not. 

Q. Would you take up the patent to Owens, please, and describe 
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what that shows? A. Would you give me the number? 


Q. 2,243,917. A. This describes yarns and fabrics resistant 


to corrosive liquids, and he points out that these are liquids such as 
| 


acids, alkalis, and organic solvents. 

Q. And what does Figure 2 show? A. Well, Figure 2 is a view 
of a filter, illustrating one use of a fabric that is made in accordance 
with this invention and through which, presumably, you are aie to 
filter one of these corrosive liquids. 

Q. Do you find any suggestion in that patent of the use of fiber - 
glass for a roofing mop? A. No, I do not at all. | 

Q. Will you take up Grunberg, 2, 320, 323, and state what that 
reveals? A. This is a combined bottle stopper made of glass and an 
applicator also made of fiberglass. 

Q. Do you find any suggestion in Grunberg of the use of fiber- 
glass for the mop? A. No, it is far removed from it. ! 

Q. Now, will you take up the patent to Schreyer, 2, 466, 785, and 
state what that discloses? A. This, he calls a cosmetic applicator and 
in his own words, he says: "to provide a pocket dispenser of simple and 
durable construction, which may be readily and conveniently filled and 
refilled with perfume, .. . all parts of which are thoroughly resistant 


to attack bythe perfume." | 

Q. Do you find any suggestion in Grunberg of the use of fiberglass 
for a roofing mop? A. This is Schreyer. 

Q. Imean Schreyer. A. No, this is simply: a cigarette lighter 
wick depending on capillarity for its action. 

Q. Now, will you take up the British patent to Roth, 24,558, and 
state what that reveals? A. That I don't have in front of me but I have 
some notes, that again, this is simply the use of fiberglass as an appli- 
cator. | 

Q. Applicator of what? A. Of liquids that are like medicines 
or -- well, medicines are actually what he is talking about. | | 

Q. Did you find any suggestion in the British ae to Roth of 
the use of fiberglass for a roofing mop? A. No. 
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Q. Now, will you take up The Glass Industry, Volume 18, page 
24, and state what that discloses? A. Well, this points out that glass 
wool has been known for a great many years and, in fact, it gives the 
date of 1904 at which time it was apparently first used in Germany as a 
means of heat insulation and it points out that during the First World War, 
it continued to be used for that purpose, that a little later on they made 
double windows, insulating windows, by taking two pieces of glass with 
a dead air space between them and putting ina thin web, you might say, 
or layer of glass wool. It points out that glass wool can be used as a 
chemical filter and that it can be used between layers of tar, asphalt or 
resin as insulation in underground works. There isa general discussion 
of the status in Germany previous to 1937. 

Q. Do you find any suggestion in that article of the use of fiber- 
glass or glass wool for a roofing mop? A. No, not for a roofing mop. 

Q. Now, will you consider the patent to Slayter, 2,206,059, and 
state what that shows? A. This is titled, "Fibrous Glass Felt.” 

Q. Do you find in that patent any suggestion of the use of fiber- 
glass for a roofing mop? A. No, quite the contrary, this is very far 
removed, in my opinion. 

Q. Will you take up the patent to Fisher, 2, 224,149, and state 
what that reveals? A. This one is interesting in that it points out the 
necessity, which I think most people would admit, for the use of a lubri- 
cant in making textile fibers, glass. 

Q. Do you find any suggestion in that patent of the use of fiberglass 
for a roofing mop? A. No, sir. 

Q. Would you find any suggestion in that patent that asphaltum 
would lubricate the strands out of which a glass mop is made? A. Yes, 
it is one of 27 things he mentions that could be used as lubricants. It 
seems to me that he obviously tried to cover the waterfront and mention 


anything that could be used and he did mention bituminous compounds. 


Q. He mentioned bituminous compounds in connection with what ? 


A. Asa possible material to spray during the drawing of the glass fila- 


ments, as a lubricant. 
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Q. Now, you testified awhile ago, didn't you, that some kind of 


a lubricant would necessarily have to be used as you made al filament -- 


a strand from the filaments? A. Yes. 
Q. Is that correct. Now, do you find any suggestion in that 
patent that after the strands have been made into yarns and the 

yarns have been made into a roofing mop, that that roofing mop could 

be used with asphaltum? A. No. 
Q Let's take up the patent to Fisher. 
THE COURT: That is what we are discussing. | 
BY MR. HENRY: | 
Q. The patent to Rasic, 2,295,914, and state what that reveals? 
A. This is called a "Cleaning and Polishing Mop." The head contains a 


bunch of, and I emphasize the word, absorbent strands. 
Q. What kind of a mop is that? A. Well, it is nota glass mop 
because glass is not absorbent. | 
Q. Do you find any suggestion in Rasic of the elie of a mop out 


of glass for spreading hot asphaltum on roofs? A: No, sir, it specifically 
| 


claims that this mop is an absorbent material. 
Q. Let's take up the last patent that was cited, Weimann, 2, 343, 600. 
Would you state, please, what that shows? A. 2, 343, 600, this is entitled 
a "Method for Saturation of Fibrous Material" and it shows a method of 
adding a saturant to glass wool so that you end up with, again, instead of 


a fluffy mass with no coherence, you end up with a felt or a bat, or some- 
thing that does have some integrity, that can be handled as a piece. 
Q. Do you find any suggestion in that patent of the use of fiberglass 
for making a roofing mop? A. No, sir, I do not. | 
Q. Now, Mr. Phillips, you have testified, have you not, thar not 
any of the references that you have just finished discussing suggested, 
considered individually, the use of fiberglass for making a roofing mop 
to spread hot asphaltum on roofs. Now, I ask you the question, do those 
patents, considered collectively or in any combination of them, suggest 
to your mind the use of fiberglass for spreading hot asphaltum on roofs? 
MR. SCHAFFER: "I object, I'd like to state an objection. 
| 
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THE COURT: Same ruling, overruled. 

THE WITNESS: They do not. 

BY MR. HENRY: 

Q. Did the idea of using fiberglass for spreading hot asphaltum 
on roofs ever occur to you? A. No, sir, it did not. 

MR. SCHAFFER: Will you read the question ? 

(The question was read. ) 

BY MR. HENRY: 

Q. I wish you would give, in your judgment, the scientific ex- 
planation of what happens when a glass wool mop is dipped into hot 

asphaltum and is used to spread hot asphaltum on the roofs? 

THE COURT: Do you know? 

THE WITNESS: I think I do now, after the fact, Your Honor. 
I certainly would not have known in advance. 

THE COURT: Have you ever seen it done? 

THE WITNESS: Yes, I have, and I have done it at home on a small 
scale. 

THE COURT: He may answer. 

THE WITNESS: I now have to, I am sorry, have to talk like a 
professor for a few minutes or Ican't answer. 

THE COURT: You go ahead and answer the best way you can. 

THE WITNESS: Well, it seems to me the crux of the invention, 
and what I would like to explain in simple terms, is that mops of glass 


pick up the asphalt but release it more readily and continue to do so over 


a longer period of time than other materials. This is, almost an anomaly 


put it is not, to my mind, obvious to one skilled in the art of mop-making 
or of glass making, that this would be true, it seems to me. 

MR. SCHAFFER: I move to strike that. 

THE COURT: I will strike that, that is not responsive. 

MR. SCHAFFER: I think the witness is making an argument under 


BY MR. HENRY: 
A. AllI want to do, Mr. Phillips, is have you, from your 
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viewpoint, give a scientific explanation of what happens when the mop picks 

up the asphaltum and releases it. A. All right. | 

THE COURT: I think you should limit your answer to that question, 
please. | 
THE WITNESS: I will certainly try to, I will start ae 
It seems to me that what is happening is a rather complicated 
combination of three things, but I will try to explain each in simple terms. 
I think what is happening is a combination of adhesion, cohesion and vis- 
cosity. Now, by cohesion, I don't mean anything too difficult, it is the 
force holding a given material together, a piece of stainless steel has 
very high cohesion, it holds together, it has a high tensile strength; a 
piece of aluminum has less cohesion, it is not as strong; when we go to 
a liquid like mercury, it has still less cohesion, it is free to move; water 
has very little force between the molecules holding it together; asphalt is 
a liquid when it is heated and, again after the fact, it seems to me that 
its cohesiveness is somewhere between mercury and water, it does not 
hold together too well but certainly much better than water. | 

Now, the second thing that is involved here and then I will try to 
add them together quickly, is adhesion and by this I mean the force be- 
tween one material and another one. For example, water prefers to 
cling to piass rather than to itself and if you dip a little wick of fiber 
into water or even a little solid tube, the water will try to climb the glass, 
it prefers to cling to the glass rather than to itself and this is an evidence 
of adhesion. Mercury, onthe contrary, clings tighter to itself than to 
glass, it prefers to make itself up into a little ball and get just as far 
away from the surface of the glass as possible. | 

Now, when you get into adhesion, you get into such complicated 
things as this, that mercury will adhere readily to zinc or gold but very 
poorly to iron, I don't know why, but this is the fact of the matter; and 
that solder will adhere well to clean copper but very poorly to tarnished 
copper; and that some kinds of glue will adhere so tenaciously to a piece 
of glass that when they dry and crack, they actually pull piec es of the 
glass loose and make a pattern, this is called glue chipping. 

| 


aL 
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Now, I am getting to the point here in a moment. On the other 
hand, most plastic materials, even when they are liquid and hot and are 
applied to glass, will not stick at all well and the-glass manufacturers 
actually have to spray a coupling agent to the glass fibers to make them 
stick to plastics or plastics to them, when they are trying to make glass 
reinforced plastics. 

Now, as nearly as I am able to reconstruct what is happening in 
the glass mop, it is this, that when the glass is dipped into the liquid 
asphalt, the asphalt does not wish to adhere to the glass nearly as well 
as it does to cotton, to an individual fiber or filament, because the fila- 

ment is too slippery, the asphalt would prefer not to cling to that. 
So if we try just to put rough figures on, and I am sure I could not defend 
these, but if we said that each glass filament only picked up a quarter 
as much asphalt as a cotton filament or fiber, but if because of their 
smallness and the number of them, there were eight times as many glass 
filaments, then we would end up picking up eight times a quarter or maybe 
twice as much asphalt even though the individual glass filament doesn't 
want to pick it up. 

Now, why the faster release? Well, after it has picked up what- 
ever asphalt it can, the glass as compared with the cotton has no rough- 
ness, very low friction, no little cracks and crevices and unevenness for 
the asphalt to cling to, so whatever it is able to pick up will be released 
quickly, there is nothing to hold it there. And since the asphalt has better 


cohesion, now, to itself than such things as paint or glycerine or water, 


it will flow smoothly off of the mop once it has been removed from the con- 
tainer. 

The only proof I can give of all of this is two things: First, that in 
actual experiments I have made myself, a glass mop is almost utterly 
useless with water which has so little cohesion that it just runs in a puddle, 
you can't even get the mop out of the container before the water is off of it 
and onto the floor, and even with a thing that is fairly viscous like glycerine 

but extremely slippery and with very low viscosity, it is no good in 
spreading glycerine, it requires something of the viscosity and cohesion 
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of asphalt or pitch or tar in order to be a useful roofing mop. 
* * * * * 


CROSS-EXAMINATION 

BY MR. SCHAFFER: | 

Q. Mr. Phillips, do you recall approximately when you first 
heard of the so-called glass roofing mop? A. Yes, almost exactly one 
year ago. | 

Q. The first you had ever heard of it? A. Yes. 

Q. Is that correct, your answer is yes? A. That is correct. 

Q. What was the occasion for your learning about glass roofing 
mops at that time? A. Well, asI recall it, I had just left RCA and gone 
to Rutgers University and Mr. Mohrfeld either heard or read about this 
and got in touch with me and came out to see me a few days later, and 
that was our first discussion of it. | 

Q. That was the occasion of your learning about glass mops, is 
that correct? A. Yes. | 


Q. Now, when was it that you first examined the patents and pub- 
| 


lications to which you have referred in your direct examination? 
A. I would say about one month after our first contact, he gave me copies 


of all of these to examine. 


Q. So your examination of the patents was after your conversation 
with Mr. Mohrfeld, after you had learned about glass roofing mops from 
him? A. Yes. | 

Q. So, then, your testimony that these patents and publications 
would not have suggested glass to you required the assumption, required 
you to project yourself back in time when you didn't know about glass mops, 
that is correct, isn't it? A. That is correct. 

Q. So the statement or the assumption that you made, couldn't 
have been based on the facts as existed and were known to you at the time 
you first made the assumption, that is correct? A. I can't follow that, 
Mr. Schaffer. | 

Q. All right, I will see if I can make it plainer. When you first 
read these patents and publications, you knew that glass fibers, glass 
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fiber material, had been used for roofing mops, we agree on that? A. Yes. 
Q. When you read these patents and publications, you also knew 
that it was the position of the plaintiff to establish that these patents 

and publications would not suggest the use of glass for roofing mops, that 


is correct? A. I assumed that. 


Q. You assumed it and you read them with that in mind? A. Par- 


tially, I suppose yes. 

Q. You couldn't discard it from your mind, of course? A. I 
think that is right. ; 

Q. So you can't testify as a fact that if you had read these patents 
_- I withdraw the question, I misspoke. 

Was it in 1956 that you first acquired any knowledge of a roofing 
mop? A. 1957, February of 1957. 

Q. 1947. The answer is yes, that it was February 1957? A. Yes. 

Q. Now, since that time you have done what, in connection with 
experimenting with roofing mops? A. Well, I have actually purchased a 
cotton mop, out of curiosity I purchased one of the stiff bristle type, I 
guess called Tampico, that is a type similar to an ordinary floor scrub- 
bing mop; I obtained several samples of the glass hanks from Mr. Mobhr- 
feld, I divided these up, I cut them up so that I had three each of cotton 
Tampico and glass, three small mops, if you like. I made up mixtures 
of water with detergent, I purchased glycerine, I obtained some asphalt 
and I melted it, and I applied all three materials with all three types of 

mops or brushes on squares of roof asphalt shingles which I also 
purchased, the purpose of this being to actually compare the three things 
and to try to determine in my own mind just what did happen. 

Q. All right. Now, let's go on from there. What was the weight 
of the glass mop that you so prepared? A. It was considerably heavier 
than either of the other two, and since it was made up of a portion of a 
hank, I would estimate it may have weighed two pounds. 

Q. Would that be considered a standard commercial glass roofing 
mop? A. No. 

Q. What was the weight of the cotton mop that you fabricated? 


A. Iwould estimate one pound. 
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Q. How did you compare the pick-up of asphalt between the two, 
the glass and the cotton mop? A. Purely visually by looking at the 
amount of asphalt in the container before I dipped each mop in, looking 
at it afterwards to see whether I had picked up a third or half or quarter 
of it; not precision experimentation. ! 

Q. How much asphalt did you use in this manner? A. I had about 
10 pounds of it and I used most of it. | 

Q. Would that be a pail? A. It was a small over about so 

(indicating). It might hold three or four quarts. | 

Q. You used that in your entire experiment with both the glass 
and the cotton? A. Yes. | 

MR. SCHAFFER: Mr. Leonard will now continue the examination. 

BY MR. LEONARD: 

Q. Mr. Phillips, I will ask you to look at a few of these patents 
with me. A. All right. | 

Q. First, let us refer to the patent to Baird, et al., which is 
No. 2,133,183. Does this patent suggest to you that glass yarns or fab- 


rics should be substituted for cotton where greater resistance to heat is 
desired? A. Yes, it suggests that. | 

Q. Let's now turn to the Slayter patent, No. 2, 133, 237. Does 
this patent suggest to you that glass fibers are more resistant to high 
temperatures than organic fibers such as cotton? A. Not necessarily, 
although I know that to be true. | 

Q. Would you please refer to page 1, column 2, o the specifica- 
tion and lines 16 to 20, which I will read: | 

"In addition, glass fibers have the property of being resistant 
to heat since the material is non-inflammable and also tends to 


carry away and distribute momentary applications of high temper- 


ature heat." 
Continuing: 
"Adjacent or intertwined textiles which are scorchable or inflam- 
mable will consequently be deprived of 2 large portion of heat . 
Will you refer now to Slayter, et al., Patent No. 2, 133, 238. Does 
this patent suggest to you that asphalt acts as a lubricant to inhibit the 
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mutual scratching or abrasion of adjacent glass fibers? A. It is men- 
tioned as one of many, yes. 

Q. And now will you refer, please, to the patent to Kahn, 
2,197,866. Does this patent suggest to you that glass fibers possess 
heat resistance? A. Yes, sure. 

Q. And now will you refer to the Slayter Patent 2, 206,059. Does 
this patent suggest to you that asphalt has the property of serving aS a 
lubricating medium between fibers during the interfelting action in the 
fabrication of this felt? A. During the interfelting action, yes. 

Q. Will you please explain what the interfelting action is? A. 
Well, it is simply taking glass wool or fibers, which you want to bind 
or felt together into a more compact mass, and mixing, spraying or 
adding to them something which will bind them together and if, inciden- 
tally, it lubricates, that would be an advantage. 

Q. You said, I believe, that you want to make them into a more 
compact mass? A. Yes. 

Q. Now, isn't it a fact that during the compaction of that mass, 
each and every one of the fibers present should slide over other fibers 
while the mass is being compacted? A. Yes. 

Q. And then would not the lubricant function to prevent those 
fibers from abrading each other during that sliding action? A. They 
should already have had a lubricant on them before they ever started to 
be interfelted. 

Q. Very well, sir, but I suggest to you, does not the patent sug- 
gest that asphalt precisely will function as a lubricant during that relative 
movement of the fibers which takes place during the interfelting action? 
A. As an additional lubricant, yes. 

Q. Thank you, sir. Would you please look at the Powers Patent, 
No. 2, 224,274. Does this patent suggest to you the direct substitution 


of glass fibers for cotton fibers in an automobile tire? A. Yes, it does. 
Q. Thank you. Will you please refer now to the patent to Owens, 
2,243,917. Does this patent suggest to you that glass fibers 

are suitable for use as an applicator for a corrosive material? A. Yes. 
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Q. Will you refer, please, to the patent to Weimann, 2, 343, 600. 
Am I correct that in this patent there is disclosed a method by which a 
bat of relatively light density glass fiber wool is saturated with asphalt 
and then densified to a substantial extent? A. Yes. : 

Q. And then the process finishes by setting up the asphalt to 
hold the wool in this smaller or thinner, denser condition? A. That is 
correct. | 

Q. Now, during this process, is it correct that a molten asphalt 
is sprayed thoroughly onto the mass of light, low density si A. That 
is correct. | 

Q. Now, you testified, I believe, that the immersion of the glass 
in molten asphalt would drive off any lubricant present on the wool at 
that time? A. That is correct. | 

Q. Would the similar immersion here in hot asphalt drive off 
that lubricant present? A. Using the lubricants that are used today, 
yes. | 

Q. You testified, I believe, that the asphalt then replaced the 
lubricant? A. That is correct, dissolved it and replaced it. 

Q. Would it also replace the lubricant here? A. I don't know 
what kind of lubricant they are using here, they mention so many, it 
could be anything. | 


Q. But the asphalt would function as a lubricant as the mass is 


densified and compacted, in the same way that we said? A. I said, 
again it should not be necessary, it would act but it is not important 
if the original lubricant was doing its job. 
MR. LEONARD: Thank you. I have no further questions, Your 
Honor. 
MR. HENRY: I have a couple of questions to ask the witness. 


REDIRECT EXAMINATION 
BY MR. HENRY: 
Q. During your experience, have you conducted experiments 


154 


of any kind, in other words, are you familiar with the techniques 
of the laboratory in conducting experiments. A. Yes, many. 
Q. Now, I have two more questions. Do you know of any 
application of fiberglass for practical purposes where some one 
or more of the inherent properties of fiberglass, such as its resis- 
tance to heat, its resistance to corrosive materials, its brittleness, 
and things of that kind, are not exhibited and utilized? A. You have 
said so many things, Mr. Henry, in one sentence, that I 
am not certain I want to answer until I am a little surer of what 


you said. Could you repeat it, please? 
(The question was read.) 


A. No, I don't know of any applications that don't involve the 
physical characteristics of the material. 

Q. Do any of the inherent characteristics of fiberglass sug- 
gest its application for use as a roofing mop? 

MR. SCHAFFER: Objection. 

THE COURT: What is the objection? 

MR. SCHAFFER: I would like to hear the question, maybe 
I misunderstood it, I am having difficulty. Will you read it 2 


(The question was read. ) 


MR. SCHAFFER: I misunderstood. 

MR. HENRY: May I rephrase that question? 

THE COURT: Now, you have got a question to which Mr. 
Schaffer doesn't object. 

MR. HENRY: All right. 


BY MR. HENRY: 
Q. Go ahead and answer the question. A. I think that after 


you knowthereisaglass roofing mop, yes, you can then see that some 


ofthe characteristics of glass wouldbe useful. Iwould certainly not deny 
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that its heat resistance is of extreme importance, the fact that when you 

do lubricate it with the asphalt, whether you intended to or not, 
you have an extremely strong material which will not break down as 
readily as others. Yes, both of those are obvious, but only after it 
happens, I don't know that in advance they would point to it as a material 
to use for a roofing mop. ! 

Q. Would you say that the utilization of glass strands in a roofing 
mop involved a new use for those strands? A. Yes, I would. 

MR. HENRY: That is all. | 

MR. SCHAFFER: No further questions. 

THE COURT: You may step down. 

MR. HENRY: Thank you, Mr. Phillips. 
(Witness excused. ) 

MR. HENRY: I would like to read into the record al small part 
of the deposition of Mr. Jack H. Waggoner and the part that Iam reading 
into the record -- this, Your Honor, is the copy that I am going to file, 
the original was missing. 

THE COURT: Yes, I understand. 

MR. HENRY: The part that I am going to read is found on pages 
9 to 14 and relates to the research department of Owens-Corning. 

MR. SCHAFFER: 9 to 14? 

MR. HENRY: Yes, sir. First, I would like to read something 

about Mr. Waggoner's qualifications. 

MR. SCHAFFER: There are eight pages of them here; no, six 


pages. 


MR. HENRY: Maybe it is not necessary to read all of that into 
the record if counsel will stipulate that he is a chemist, a research 


chemist, manager of experimental plant, and that he was the research 
engineer of the Owens-Illinois Glass Company at Muncie, Indiana, 
1937; he was a General Factories Chemist of Owens- -Lllinois Glass Com- 
pany, Toledo, 1938; he was a Product Control Supervisor of Owens- 
Corning Fiberglas Corporation at Newark and Toledo from 1939 to 1943; 
he was Technical Assistant to the General Manager of the pees 
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Division of the Pittsburgh Plate Glass Company, Pittsburgh, Pennsylvania, 


1953. 


MR. SCHAFFER: I will stipulate that Mr. Waggoner so testified. 
THE COURT: Very well. 
MR. HENRY: The questioning is by me: (Reading, page 9) 
(Thereupon, page 9 of the deposition of 

JACK H. WAGGONER 
was read as follows:) 
"Q Mr Waggoner, I notice in the paper which you have just handed 
to me and which has been incorporated in the record that you were 
at one time a chemical engineer -- Iam sorry -- you were a re- 
search chemist for the Libbey-Owens Sheet Company of Charleston, 
West Virginia. Does that organization have anything to do, to your 
knowledge, with the Owens-Corning Fiberglas Corporation? 
"A It has no connection whatsoever. 
"Q Ialso notice, on the same paper, that you were a product con- 
trol supervisor of the Owens-Corning Fiberglas Corporation of 
Newark, Ohio. Does the Owens-Corning Fiberglas Corporation 
of Newark, Ohio have anything to do with the defendant in this case; 
that is, the Owens-Corning Fiberglas Corporation? 
"A Idon't get that. You say does Owens-Corning have anything 
to do with Owens-Corning ? 
"Q It is the same corporation but the address is Newark, Ohio; 
is that a part of the Owens-Corning Fiberglas Corporation? 
"A That is correct. 
"Q Also, on this same paper I notice that from 1944 to 1946 you 
held the position of general process control manager of the Owens- 
Corning Fiberglas Corporation; that is correct, is it? 
"A Yes, sir. 
"Q What were your duties as general process control manager ? 
"A I have a 300-page book describing those duties, if you want 
to read that. 


"Q In general, what was it? Did you do any research work? 


"A 1943 to -- 
"Q 1944 to 1949. | 
"A Iwas never connected with the Research Department of the 
Owens-Corning Fiberglas Corporation. I was never a part of the 
research development, engineering, analyzing; and/Mr. Schaffer 
can get you the other fifteen functions of the Research Department 
there. I never was a part of that division of Corning. I have 
always been connected with manufacturing and sales. As such, I 
had people under me who carriedon development work, which 


might be classified by some as research. 
"Q Will you describe for the record the size of the Research De- 
partment of Owens-Corning Fiberglas Corporation and how many 


people were employed in it at the time that you sl employed 


during 1944 to 1946, if you remember? 
"A The Owens-Corning Fiberglas Corporation has' always main- 
tained a very extensive Research Department. The number of 
people employed under that heading, of course, varied from time 
to time, but I would estimate that Owens-Corning Fiberglas Cor- 
poration had a minimum of -- I will have to make estimates --a 
minimum of 400 people so employed during that period and that 
over the years it had varied from that to -- at that period -- as 
high as 700 people. | 

"Q Do you mean that these 400 people and these 700 people were 
engaged in research work? 
"A According to the official set-up at Corning, they came under 
that heading. How much detail would you like to have? That 
Research Department included all of Owens-Corning general 
engineering, product development and many other services related 
to those two things. 
"Q Was a part of that research related to new uses of fiber glass 
yarns ? 

"A New uses? 
"Q Yes. 

"A Yes, sir. 
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"Q In what proportion were these research works engaged in re- 
search relating to new uses for fiber glass yarns as compared 
with fundamental research in the production of fiber glass, itself? 
"A Yarn? You mean textiles? 
"Q Fiber glass yarns, regardless of the use that it was put; new 
uses for fiber glass yarns. 
"4A What per cent of the four to seven hundred? 
"Q Yes. 
"A I would say -- it continuously varies, but it would be not more 
than 8 to 10 per cent on that one detail, I would say. Of course, 
I have no figures for it.” 

287 MR. HENRY: That is all that I wish to read from that part of it. 

I now turn to page 45, at the middle of the page: 
"Q Would you say that the use of fiber glass for making a roofing 
mop to spread hot asphaltum is a good idea? 
"A [think it is a fine idea. A glass mop for asphalt is a good 
idea. It has been proven by many people." 
* * * * * 
288 MR. HENRY: Before recess, I was reading into the record a part 
of the deposition of Mr. Jack H. Waggoner. I think the last answer to the 
question I read was this: 
"A J would say -- it continuously varies, but it would be not 
more than 8 to 10 per cent on that one detail, I would say. Of 
course, I have no figures for it." 

I am reading on page 13: 
"Q That is new uses for fiber glass yarns -- 8 to 10 per cent? 
"A Just uses, you mean, not product development? Just uses? 
"Q Will you describe what you mean by 'product development,’ 
if you will, please? 
"A Well, by product development I mean the conception of new 


possible use and all the work involved in finding out whether the 


use is practical. By product development I mean more the de- 


velopment of the idea after it has been established. 
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"Q Still referring to the years 1944 to 1946, did you have anything 
to do with product development in its relation to developing the use 
of fiber glass yarns for mop -- for roofing mop making purposes ? 
"A What was that period, again? | 

"Q 1944 to 1946; or any other period? Let me rephrase the 
question. 

When did you first have knowledge that it would be desirable 
to use fiber glass yarns for making a roofing mop for spreading 
hot asphaltum on roofs? | 
"A J have no proof that I had knowledge -- 
"Q To the best of your recollection. 

"A J have no proof that I had knowledge of the use of fiber glass 
yarns in the making of mops before 1946." 
Now, I am turning to page 47: ! 
* * * * oe 


"Q Let me ask you this, Mr. Waggoner, and then I will have 


finished when I get through here. I want to show you a copy of a 
patent to Rheinberger, 1359104, patended November 16, 1920, 
which is a shine-removing brush composed ecsentially of bundles 
of fiber glass strands. That is to take the shine off clothing. As 
an engineer, would that suggest to you making a pontine mop to 
spread hot asphaltum on roofs? 
"A In general, I would say it would not. Personally I can see 
where I might tie it in with applications of various kinds. But I 
think that I would not be too apt to think of the use of it in roofing 
mops." : 
Now, I would like to read briefly from the deposition of Warren J. Rowley, 
Jr., taken March 14, 1957. But before doing so, I promised to leave a 
copy of the deposition of Jack H. Waggoner with the Court, it has been 
introduced in evidence as one of the plaintiff's exhibits. | 
* * * * ok 
MR. HENRY: Commencing at the bottom of page 4 of the Rowley 


deposition -- before going to page 4, I would like to read into the record 
| 
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from page 3: 
(Thereupon, page 3 of the deposition of 
WARREN J. ROWLEY 

was read as follows:) 

"Q Were you formerly employed by Owens-Corning ? 

"A Yes, sir. 

"Q During what time? 

"A July of 1941 to November 30th, or whatever date is the end 

of November, 1950. 

"Q What did you do? 

"A J was in various capacities in that period of time. 

"Q Could you start at the beginning and tell us? 

"A JI was first employed in Newark, Ohio, in sales training work. 

I worked in the service production department and laboratory. 

"Q Were you working in the laboratory when you left? 

"A J left there in February 1942. 

"Q You returned with them then? 

"A J was transferred to Toledo. 

"Q What did you do at Toledo? 

"A I was in the Fabrics Division in Toledo, the sales division. 

"Q Is that where you stayed until you left the company? 

"A J was in the service, left for the service from that division in 

July 1942." 

Now, turning to the bottom of page 4: 

"Q Can you tell us the date on which your application was filed 

for a patent on a glass roofing mop?" 

MR. SCHAFFER: Objection. 

THE COURT: What is the materiality of that ? 

MR. HENRY: Well, it has been contended here and that is what 
we are talking about now, as I understand it, that we are putting in re- 


buttal testimony to show that the invention in suit was not obvious and I 


would like to read this testimony in the record to show that an employee 
of Owens-Corning filed an application for a patent after the roofing mop 
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invention was revealed to Mr. Morris, and at that time they thought it was 
not obvious because they filed this application for patent. | 
THE COURT: What do you say? | 
MR. SCHAFFER: I don't think that has any materiality at all, 
Your Honor. If it is permitted to go in, it will be developed that the appli- 
cation was denied, they never got anywhere with it. I don't see how it 
could possibly prove anything and the cases support me that the fact that 


somebody else filed an application and was unsuccessful can't support 
| 


patentability of an invention. There wasn't a patent granted. 

MR. HENRY: It shows that at the time this Mr. Rowley was an 
employee of Owens-Corning, Owens-Corning patent attorneys filed an 
application for patent on behalf of Rowley and it shows that at that time, 
at least, at that early date, they thought invention was involved. 

THE COURT: Who is "they"? | 

MR. HENRY: Owens-Corning Fiberglas. 

THE COURT: How does it show that ? | 

MR. HENRY: Because they took the disclosure of Rowley, 
prepared the application, filed it in the Patent Office, they had Rowley 
to swear he thought it was a patentable invention. ! 

THE COURT: Was he acting for Owens-Corning ? 

MR. HENRY: He was an employee of Owens-Corning and Owens- 
Corning took over the invention. | 

THE COURT: Is that so, did Owens-Corning take over the invention? 

MR. SCHAFFER: Owens-Corning owned the application. 

THE COURT: I will rule -- 

MR. SCHAFFER: Your Honor, I would like to refer to an authority 
on this, if I may, before Your Honor rules. I have the decision of the 
Supreme Court, this was the first case that established the rule, in Haugh- 
lay v. Lee, 151 U.S. 282 at 285: | 

There is no merit in the proposition made in the second assign- 

ment of error that defendants are estopped from asserting there is 

no patent novelty in plaintiff's invention by their conduct in seeking 

to procure for one of their employees a patent for substantially 


the same invention. 
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Then, I am skipping: 

Besides the defense of want of patentable invention in a patent 
operates not merely to exonerate the defendant but to relieve the 
public from an asserted monopoly and the court cannot be prevented 
from so declaring by the fact that defendant had ineffectually sought 
to secure the monopoly for himself. 

MR. HENRY: What was the first part of that, will you read it 
again? 

MR. SCHAFFER: Yes, sir, I hand it to you. 

A number of cases go along, it is a much cited case and that doc- 
trine has never been disturbed. 

MR, HENRY: I am not asserting here, I think the case is dis- 
tinguishable, I am not asserting here that the defendant is estopped to 
deny novelty of this invention. I am not introducing or trying to introduce 


this testimony in evidence for that purpose at all. I am trying to introduce 


the deposition, part of it, into evidence by reading it in the record to show 


merely inconsistency on the part of the defendant in making the argument 
that there is no invention in this matter. 

THE COURT: Doesn't that estop them? 

MR. HENRY: Well, I guess it -- 

THE COURT: The objection is sustained. 


MR. HENRY: Very well. 
* * 
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MEMORANDUM 
In this action under Revised Statutes, Par. 4915, Plaintiffs seek 
to have the Court authorize allowance of a patent containing claims 14 


to 17, inclusive, of their application Number 642, 444 for a patent ona 
| 
| 
| 


spun glass mop which is intended to be used for applying hot roofing 
compositions such as asphalt. 

This issue is whether the replacement of cotton by spun glass in 
a mop which is intended to be used for applying hot roofing material is 
patentable. The Defendant's position is that it is not patentable first, 
because it involves merely the substitution of one well knowh material 
for another in a manner which would be obvious to one skilled in the art, 
and second, because if there is any inventive concept involved, it resides 
in the method of applying roofing material and not in the mop itself. 

The Plaintiffs' position is that the basic questim is whether 
Plaintiff's accomplishment is to be construed as falling within the gen- 
eral rule holding that a simple substitution of material does not amount 
to invention, or whether it is to be brought into the class of exceptions 
wherein the facts indicate that a startling and unexpected result has been 
achieved. 
On the basis of the showings in the record the Court finds that the 
disallowed claims do not involve merely the substitution of materials in 
a manner which would be obvious to one skilled in the art, but rather that 
the substitution was one which was so lacking in obviousness that it was 
pronounced unworkable by the manufacturer of the substitute material, 


namely, glass fiber cords, who would be expected to be skilled in the art. 


164 


In view of the above, and in the circumstances as developed in 
the record in which the roof mop composed of glass fiber strands is in 
well nigh universal use because of its completely demonstrated super- 
iority to that composed of old cotton fibers, the Courts finds that the 
claims in question do not involve a simple substitution of material which 
would normally not be patentable, but that, as claimed by Plaintiffs, a 
startling and unexpected result has been achieved, and that patentability 
is present. 

See Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 486; 

Potts v. Creager, 155 U.S. 497 

Hogan v. Westmoreland, 163 Fed. 289 

United Shoe Machinery Corp. v. Ferrel, 64 F. 2d 101 
General Electric Co. v. Harkins Mig. Co., 224 Fed. 464 

The Court likewise is not persuaded that the second ground for 
disallowance of the claims in question is justifiable on the ground asserted 
by the Defendant, namely, that if there is any inventive concept it resides 
in the method of applying roofing material rather than in the mop itself. 
In the decision of the Board of Appeals of the Patent Office affirming the 
decision of the Primary Examiner it is stated that the Board of Appeals 
consider that the claims are drawn to a mop per se which in no way dis- 
tinguishes in structure from any other mop made up of glass fibers, 
and that the only difference in the claims over the prior art is in the 
particular use to which the mop is put. (Page 4 of decision - 170 of file 
wrapper) 

In the claims in question the first words are "In a roofing mop 
designed for the spreading of asphalt in a molten condition and at high 


temperatures", which words constitute an introductory clause. 


The Court recognizes, as stated in Hall v. Shimadzu, 59 F. 2d 


225, quoting with approval from the opinion in Braren v. Horner, 47 F. 
2d 358, 364, that "Generally speaking, it is well established that an in- 
troductory phrase will not be considered as part of the subject matter of 
a claim but there are exceptions to this rule* * *", and as further stated 
therein, quoting with approval the opinion in Schram Glass Co. v. Homer 
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Brooke Glass Co., 249 Fed. 228, 229, "While it is true that this clause 
of itself does not describe an element in the combination, it should not 
for that reason be ignored. Each of the elements of the combination 
should be read in the light of this clause and should be modified by it.” 
The Court thinks that the following from the opinion in the Hal! v 
Shimadzu, supra, is applicable herein. "With reference to the counts 


here in issue, we think that the phrase here under consideration is more 
than merely an introductory phrase, and is absolutely essential to point 
out the invention that is here involved", and that equally applicable is 
the following in said opinion, further quoted from the opinion in Schram 
Glass Co. v. Homer Brooke Glass Co., supra: "Such a clause of itself 
may entirely fail to supply a necessary element in a combination (Mor-_ 
gan Envelope Co. v. A.P.W. Co., 152 U.S. 425; 148. Ct. 627, 38 L. 
Ed 500) yet it may so affect the enumerated elements as to give life and 
meaning and vitality to them as they appear in the combination FOR ORNS 
The Court finds itself unable to agree that the claims are drawn toa 
mop per se. Rather, the Court feels that in the circumstances in this 
case as developed in the record, with respect to the peculiar character- 
istics and uses of roof mops the introductory clause gives life and mean- 
ing and vitality to the remainder of the claim. The Court concludes that 
the introductory clause is a vital part of the claim. See also In re_ 
Tanozyn, 97 USPQ 150, decided March 13, 1953. | 
In the Court's opinion the references relied upon by Defendant 
are inapplicable to Plaintiffs' application. They are: 
Courtney - A mop of the type commonly used for s scrubbing 
floors. There is no suggestion that the mop- 
head be made of spun glass fibers. | 
Rheinberger - A brush designed to be used for removing shine 
from clothes resulting from wear. | 
Owens - A corrosive resistant yarn and fabric. A yarn 


made of spun glass fibers and capable of being 
woven into a fabric. The patentee suggests an 


example of the many uses to which the yarn may 
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be put "for example the doctor, brush or swab 
used in touch-up work in electro-plating". 
Cleaning or polishing mop. There is no reference 
in the patent to the use of spun glass fiber in the 
mophead. 
Grunbert - A bottle stopper with an applicator extension. 
Schreyer - A cosmetic applicator. 
In the circumstances, the Court concludes and holds that appli- 
cants are entitled to receive a patent for their invention as specified 
in the claims involved in the decision of the Board of Appeals. 
Counsel will prepare tentative findings of fact and submit proper 
order. 
/s/ Charles F. McLaughlin, Judge 
November 10, 1953 


[Filed June 27, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HALORO, INC. 
Plaintiff, 


vs. 


OWENS-CORNING FIBERGLAS CORPORATION 
Defendant. 


se ee th te ee 


OPINION 


This is an action brought by the plaintiff Haloro, Inc. as assignee 
of Frank K. Lower and Thomas R. Hatz, Jr. against the defendant 
Owens-Corning Fiberglas Corporation, alleging infringement of letters 
patent No. 2, 671, 922 for a spun glass roofing mop, granted March 16, 
1954, based upon an application filed January 22, 1946 by Lower and 
Hatz. 

In the proceedings in the Patent Office, after protracted consider - 


ation, all pertinent claims were finally rejected by the Examiner. There- 
after, on appeal to the Patent Office Board of Appeals, that Board, on 
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September 30, 1952, affirmed the rejection by the Examiner. 
Suit was then filed in this Court under 4915 R. S. and the patent 
in issue was granted pursuant to a judgment entered November 24, 1953. 
The suit was against the Commissioner of Patents of which the defendant 
had no knowledge until after the patent issued. 
In this suit for alleged infringement of the patent, the defendant 


interposes three principal defenses, as follows: 


1. The patent in suit is invalid. 

2. The patent in suit is unenforceable because it was induced by 
fraud and inequitable conduct practiced by the plaintiff on this Court. 

3. Even if the patent were valid, the acts of defendant) would not 
constitute infringement. | 

The Patent Office Board of Appeals, in affirming the decision 
of the Examiner rejecting the claims of Lower and Hatz, said: 

"The issue presented in this appeal simply stated is: Does 
it involve invention to substitute glass fibres for the usual cotton 
fibres commonly used in a roofer's mop? | 

"The Examiner's position is that no invention is involved in 
substituting glass fibres for the yarn or cotton fibres used in the 
prior art since merely the expected result due to the well known 
inherent properties of the glass fibres is obtained and we agree 


with him in this respect. 


* * * 


"* * In the present case the substitution of glass fibre 


yarn for the prior art cotton yarn in a mop head does not pro- 
duce any new mop having unexpected and highly useful properties 
since appellants admit that such a mop used for other purposes 
(than appellant's specific use as a roof mop for applying hot as- 
phalt to a roof) is completely unadapted to such uses due to low 
absorption properties and quick deterioration. It thus becomes 
apparent that any useful and unexpected results which might flow 
from the substitution of glass fibres for cotton fibres in a mop 
are obtained only when the mop is used for applying hot asphalt 
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to a roof, but the mop itself apart from any particular use to 
which it may be put has no properties to distinguish it structurally 
from a prior art mop in which glass fibres have been substituted 


for the conventional cotton yarn. 


"We consider that the claims are drawn to a mop per se which 


which in no way distinguishes in structure from any other mop 

made up of glass fibres and that the only difference in the claims 

over the prior art is in the particular use to which the mop is put. 

In our opinion, the use to which the device is put cannot be con- 

sidered as a patentable limitation carrying the claims. We con- 

sider In re Laurent, 645 O. G. 721; 38 CCPA 811; 88 USPQ 369; 

186 F(2d) 741 as supporting our position. 

"Appellants have presented considerable evidence to show 
that their mop has enjoyed great commercial success and contend 
that in view of this we should resolve all doubts in favor of patent- 
ability of the claims. Since we have no doubt on the question of 
patentability we do not consider that the question of commercial 
success is involved in this case. In re Day, 118 F(2d) 352; 28 
CCPA 1002; In re Russell, 34 CCPA 721, 71 USPQ 85." 

In the subsequent proceeding filed in this Court under 4915 R.S., 
the plaintiff undertook to establish that the only mop being used at the 
time of the trial was the glass roofing mop, this being for the purpose of 
establishing commercial success of the glass mop. 

This contention was made as part of Plaintiffs’ endeavor to pre- 
sent new facts in this Court which would warrant reversal of the decision 
of the Patent Office. 

The pattern of the plaintiffs’ case is reflected in plaintiffs’ trial 
prief filed in the 4915 proceeding, in which counsel for plaintiffs, 
summarizing their contentions, said: 

"Stating the proposition in simple English, the basic question 
is whether or not this accomplishment of the plaintiffs is to be 
construed as falling within the general rule, holding that the 


simple substitution of material does not amount to invention or 
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whether it is to be brought into that class of eceepeicus wherein 
the facts indicate that a startling and unexpected result has been 
achieved." | 
On the subject of commercial success of the glass mop, after 

referring to the decision of the Patent Office as being due to the Patent 

Office basic misconceptions, plaintiffs' brief went on to say: ! 

"If it were doubtful they would be forced under the prevailing 
law to resolve the doubt in favor of the plaintiffs, because of this 
commercial success which has undeniably been established. It is 
believed that this commercial success of the invention will be 
further established beyond all question of contradiction at the 
trial by testimony which will show that the old cotton mop head 
has been rendered completely obsolete and the only mop which 


is now being used throughout the roofing industry includes the 
mop head of spun glass fibre." (Underscoring supplied) 
In testimony in the 4915 proceeding, Mr. Hatz testified: 

"Q. Mr. Hatz, today what is the mop head which is meet- 
ing with universal use throughout the roofing industry ? 

"A. They all use glass. In fact I had trouble getting this 
cotton." : 
On the next page of the transcript of testimony, counsel for 


plaintiffs in the 4915 proceeding (not counsel in the pending proceeding) 
| 


said: | 
"If it please your Honor, I want to show the present state of 

the roofing industry; that today the only mop that is being used 
is the glass roofing mop, and that I have letters and advertise- 
ments and circulars here, some from the subsidiaries of the 
Owens-Corning Glass Company, showing that it is being sold 
from California through Chicago, St. Louis, Atlanta, Georgia, 
and the East, showing that it has been universally adopted. 

It has brought a complete revolution in the roofing industry. ‘ 


(Underscoring supplied) 
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Subsequently, counsel for plaintiffs in argument to the Court, 
referred to affidavits filed in the Patent Office, and said: 

"These affidavits show that the only mop which is today 
being used in the roofing industry is a spun glass mop." (Under- 
scoring supplied) 

In the present proceeding it was established that the affidavits 
referred to did not support the representations of counsel as quoted 
above. 

In further argument to the Court in the 4915 proceeding, counsel 
for plaintiffs stated: 


"So far it has never been denied by anything of record in 


this case in the Patent Office, and no evidence introduced, and 


today the only mop that is being used is the glass mop." (Under- 
scoring supplied) 
And further, in counsel's argument in that proceeding, counsel 


we have evidence today the only mop they are using is the 
spun glass mop. Certainly that is sufficient improvement to sup- 
port patentable invention. " (Underscoring supplied) 

The foregoing recitals indicate a deliberate purpose on the part 
of the plaintiffs in the 4915 proceeding to convince the Court of the com- 
mercial success of the glass mop even to the point that it had rendered 
obsolete the old cotton mop head, and, further, that plaintiffs considered 
this a material part of their case. 

The success of the plaintiffs’ effort in this regard is evidenced by 
the Court’s Findings of Fact No. 6 that 

‘The spun glass roofing mop has been universally adopted 

by the roofing industry and has rendered the old cotton mop 

obsolete.” 

In the pending proceeding it was conclusively established that the 
representations made to the Court as outlined above and which were the 
pasis of the Court's Findings of Fact No. 6 were untrue. Indeed, in this 
proceeding, by deposition, Mr. Hatz testified that the representations 


171 


were not true and present counsel for the plaintiff, while den ying that a 
false statement was made, said "I agree that a wrong statement was 
made. "' | 

In addition to these admissions by the plaintiff, the defendant in 
this action by competent and convincing testimony regarding sales by the 
largest company in the business established that in the year 1953 the sales 
of cotton and glass roofing mops computed in pounds of those materials 
indicated that sales of glass mops amounted to less than one-half of one 
per cent. of the total sales. Computed in number of roofing mops sold, 


the sales of glass roofing mops as compared with cotton roofing mops 
amounted to approximately .2%. It was further established that in 1956, 
three years after the 4915 proceeding, the sales of glass mops by this 
particular company were less than one-half of one per cent. of the total 
sales of glass and cotton mops. The testimony further indicates that the 
over-all figures for the entire industry would probably show an even 
smaller sale of glass. ! 

It is, of course, impossible to evaluate and determine precisely 
the extent to which the misrepresentations outlined above determined the 
judgment of the Court in favor of the plaintiffs in the 4915 proceeding. It 
is a fact that the Court's Memorandum referred to " * * the circumstances 
as developed in the record in which the roof mop composed of glass fibre 
strands is in well nigh universal use because of it's completely demon- 
strated superiority to that composed of cotton fibres, * *." In its Find- 
ings of Fact No. 6 quoted above, the Court found: | 

"The spun glass roofing mop has been universally adopted 

by the roofing industry and has rendered the old ) mop obso- 

lete."" (Underscoring supplied) 

These quotations from the Memorandum Opinion of the Court and 
from its Findings of Fact obviously are founded upon the plaintiffs' mis- 
representations in the 4915 proceeding. Under these circumstances, the 
Court in this proceeding first meets the defendant's contention that the 


patent in suit is unenforceable because it was induced by fraud and in- 
equitable conduct practiced by the plaintiffs in the 4915 proceeding. 
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Counsel for plaintiff in his brief in this proceeding concedes that 
"The Court has authority to dismiss such suit if fraud is actually proved 
on the ground that the plaintiff is in Court with unclean hands." 


Controlling principles are found in the cases of Hazel-Atlas 
Glass Co. vs. Hartford-Empire Co., 322 U.S. 238, and Precision In- 
strument Manufacturing Co. et al. vs. Automotive Maintenance Machinery 


Co., 324 U.S. 806. 

As was said in the Precision Instrument case, supra: 

 * * * Thus, while ‘equity does not demand that its suitors 

shall have led blameless lives,' Loughran vs. Loughran, 292 U.S. 

216, 229, as to other matters, it does require that they shall have 

acted fairly and without fraud or deceit as to the controversy in 

issue. Keystone Driller Co. vs. General Excavator Co., 290 

U.S. 240, 245; Johnson vs. Yellow Cab Co., 321 U.S. 383, 387; 

2 Pomeroy, Equity Jurisprudence, (5th Ed.) §§ 379-399." 

And further in its opinion in the Precision case, the Court said: 

"x * * The far-reaching social and economic consequences 

of a patent, therefore, give the public a paramount interest in 

seeing that patent monopolies spring from backgrounds free from 

fraud and other inequitable conduct and that such monopolies 

are kept within their legitimate scope. bee ay 

Finding that the patent in suit was procured by fraudand misrepre- 
sentations practiced by the plaintiffs in the 4915 proceeding, the Court is 
of the opinion that the complaint herein should be dismissed for want of 
equity. 

Counsel for defendant will submit tentative Findings of Fact, 
Conclusions of Law and Judgment consistent with the foregoing. 

/s/ Joseph C. McGarraghy 
JUDGE 


June 27, 1958 


[Filed August 11, 1958] 
FINDINGS OF FACT | 

1. Plaintiff, Haloro, Inc., is a corporation organized under the 
laws of the State of New Jersey. 

2. Defendant, Owens-Corning Fiberglas Corporation, is a cor- 
poration organized under the laws of the State of Delaware and has for 
the purposes of this proceeding, waived any question of venue pursuant 
to Title 28, Section 1400(b) United States Code. | 

3. This is an action brought by plaintiff, as assignee of Frank K. 
Lower and Thomas R. Hatz, Jr., against defendant alleging infringement 
of United States Letters Patent No. 2, 671,922 for "Spun Glass Roofing 
Mop" granted to plaintiff on March 16, 1954, and based upon an applica- 
tion filed January 22, 1946 by Lower and Hatz. 


4. In the proceedings in the Patent Office, after protracted con- 


sideration, all pertinent claims of the said application were finally re- 
jected by the Examiner. Thereafter, on appeal tp the Patent} Office Board 
of Appeals, that Board, on September 30, 1952, affirmed the rejection 


by the Examiner, holding that no invention was involved. ! 


5. Following the adverse decision by the Patent ottice Board of 
Appeals a so-called R. S. 4915 suit was filed in this Court by Lower and 
Hatz against the Commissioner of Patents and the patent in issue was 
granted pursuant to a judgment of this Court entered November 24, 1953. 

6. Inthe R. S. 4915 suit the plaintiffs undertook to establish 
that the only mop being used at the time of the trial was the glass roofing 
mop which was the subject of their then pending patent application. This 
contention was made as part of plaintiffs’ endeavor to present new facts 
to this Court which would warrant reversal of the decision of the Patent 
Office. | 

7. The pattern of plaintiffs’ case in the 4915 proceeding is re- 
flected in plaintiffs’ trial brief filed in that proceeding, in which counsel 
for plaintiffs, summarizing their contentions, said: | 

"Stating the proposition in simple English, the basic question 
is whether or not this accomplishment of the plaintiffs is to be 
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construed as falling within the general rule, holding that the 
simple substitution of material does not amount to invention or 
whether it is to be brought into that class of exceptions wherein the 
facts indicate that a startling and unexpected result has been 
achieved." 
After referring to the decision of the Patent Office as being due to the 
Patent Office basic misconceptions, plaintiffs’ brief went on to say: 

"If it were doubtful they would be forced under the prevailing 
law to resolve the doubt in favor of the plaintiffs, because of this 
commercial success which has undeniably been established. It 
is believed that this commercial success of the invention will be 
further established beyond all question of contradiction at the 
trial by testimony which will show that the old cotton mop head 
has been rendered completely obsolete and the only mop which is 
now being used throughout the roofing industry includes the mop 
head of spun glass fibre." (Underscoring supplied) 

8. In testimony in the 4915 proceeding, Mr. Hatz testified: 

"Q. Mr. Hatz, today what is the mop head which is meeting 
with universal use throughout the roofing industry ? 

"A. They all use glass. In fact I had trouble getting this 
cotton.” 

On the next page of the transcript of testimony, counsel for 
plaintiffs in the 4915 proceeding (not counsel in the pending proceeding) 
said: 

"If it please your Honor, I want to show the present state of 
the roofing industry; that toda the only mop that is being used 


is the glass roofing mop, and that I have letters and advertise- 


ments and circulars here, some from the subsidiaries of the 
Owens-Corning Glass Company, showing that it is being sold 
from California through Chicago, St. Louis, Atlanta, Georgia, 
and the East, showing that it has been universally adopted. It 
has brought a complete revolution in the roofing industry." 
(Underscoring supplied). 


175 


Subsequently, counsel for plaintiffs in argument to the Court, re- 
ferred to affidavits filed in the Patent Office, and said: ! 

"These affidavits show that the only mop which is today being 
used in the roofing industry is a spun glass mop." (Underscoring 
supplied) | 
9. Inthe present proceeding it was established that the affidavits 

referred to did not support the representations of counsel as quoted above. 
10. In further argument to the Court in the 4915 eects 
counsel for plaintiffs stated: 

"So far it has never been deneid by anything of record in this 
case in the Patent Office, and no evidence peciees. and today 
the only mop that is being used is the glass mop." (Underscoring 


supplied) 


And further, in counsel's argument in that proceeding, counsel 


"We have evidence today the only mop they are daing is the 
spun glass mop. Certainly that is sufficient improvement to 
support patentable invention." (Underscoring supplied) 

11. The foregoing recitals in Findings Nos. 7, 8 and 10 indicate 
a deliberate purpose on the part of the plaintiffs in the 4915 proceeding 
to convince the Court of the commercial success of the glass mop even 
to the point that it had rendered obsolete the old cotton mop head, and, 
further, that plaintiffs considered this a material part of their case. 
The success of the plaintiffs' effort in this regard is evidenced by the 
Court's Finding of Fact No. 6 that | 
"The spun glass roofing mop has been universally adopted 
by the roofing industry and has rendered the old i mop ob- 
solete." 
A similar statement is containedinthis Court's Memorandum Opinion 
in the 4915 proceeding. | 

12. Inthe present action it was conclusively established that 
the representations made to the Court as outlined above and which were 
the basis of the Court's Finding of Fact No. 6 in the 4915 proceeding 
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were untrue. Indeed, in the present action, by deposition, Mr. Hatz 
testified that the representations were not true, and present counsel for 
the plaintiff, while denying that a false statement was made, said "I 
agree that a wrong statement was made." 

13. The defendant in this action established by competent and 
convincing testimony regarding sales by the largest company in the 
business that in the year 1953 the sales of cotton and glass roofing mops, 
computed in pounds of those materials, indicated that sales of glass 
mops amounted to less than one-half of one per cent of the total sales. 
Computed in number of roofing mops sold, the sales of glass roofing 
mops as compared with cotton roofing mops amounted to approximately 
two-tenths of one per cent. It was further established that in 1956, three 
years after the 4915 proceeding, the sales of glass mops by this particu- 
lar company were less than one-half of one per cent. of the total sales 
of glass and cotton mops. The testimony further indicates that the over- 
all figures for the entire industry would probably show an even smaller 
sale of glass. 

14. This Court's Memorandum Opinion and Findings of Fact in the 
4915 proceeding, which resulted in the grant of the patent, were obviously 
founded to a significant extent upon the plaintiffs misrepresentation and 
fraud in that proceeding. 

15. The patent in suit was procured by fraud and misrepresenta- 
tions practiced by the plaintiffs in the 4915 proceeding and it is, therefore, 
unenforceable. 

16. The complaint herein should be dismissed for want of equity. 

CONCLUSIONS OF LAW 

1. The Court has jurisdiction of the parties and the subj ect-mat- 
ter of the action. 

2. The patent in suit is unenforceable because it was procured 
by fraud and inequitable conduct practiced by the applicants in the pro- 
ceeding in this Court in 1953 which resulted in the grant of the patent. 
Controlling principles are found in the cases of Hazel-Atlas Glass Co. 


vs. Hartford Empire Co., 322 U.S. 238, and Precision Instrument 
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Manufacturing Co. et al. vs. Automotive Maintenance Machinery Co., 324 
U. S. 806. | 


3. The complaint should be dismissed with prejudice with costs 

to defendant. 
/s/ Joseph C. McGarraghy 

United States District Judge 

No objection as to form: 


/s/ Conder C. Henry 
Attorney for Plaintiff August 11, 1958 


[Filed August 11, 1958] 


JUDGMENT 


| 

THIS MATTER having come on for trial on the merits, and upon 
consideration of the testimony and other evidence adduced, and for the 
reasons set forth in the Findings of Fact and Conclusions of Law entered 
by the Court herein, it is by the Court this 11th day of August, 1958, 

ORDERED, ADJUDGED AND DECREED that judgment be entered 
in favor of defendant and against plaintiff herein on the merits, and that 
the complaint be and hereby is dismissed with prejudice with costs to 
defendant. | 


/s/ Joseph C. McGarraghy 
United States District Judge 


No objection as to form: 


| 
/s/ Conder C. Henry 
Attorney for Plaintiff | 


[Filed September 4, 1958] | 
NOTICE OF APPEAL 


Notice is hereby given this 4th day of September, 1958, that the 
Plaintiff, Haloro, Inc., hereby appeals to the United States Court of 
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Appeals for the District of Columbia from the judgment of this Court 
entered on the 11th day of August, 1958 in favor of The Defendant, Owens~ 
Corning Fiberglas Corp., against said Plaintiff. 

/s/ Conder C. Henry 

Attorney for Plaintiff 


[Proof of Service] 


[Filed June 26, 1959] 


JUDGMENT ON A JUDGMENT OF THE COURT OF APPEALS 
REVERSING THE JUDGMENT OF THE DISTRICT COURT 


Plaintiff, Haloro, Inc., having appealed to the U. S. Court of 
Appeals for the District of Columbia Circuit from a judgment entered 
in this action on the 11th day of August, 1958, and said Court having 
issued its judgment on the 14th day of May, 1959, wherein it was order- 
ed that the judgment of the District Court be reversed and the case re- 
manded for further proceedings consistent with the opinion of the Court 
of Appeals, it is thereupon, upon consideration of said judgment - 

ADJUDGED this 26th day of June, 1959, that the 

epinion of this Court dismissing the complaint herein, entered on the 


44 day of Fyfe, 1958, be and the same is hereby vacated and set aside 


and a hearing on the original record ordered as to the validity and in- 
fringement of the patent in suit without -prejudieeto-either-or-botir parties 
supplerrenting- gueh-reeerd-by any-new- evidence omby any evidenee -here— 
tofere-taken or-effered- itt the-case by-depesitien-or otherwise -by either 
party,- saving -2li just -exceptions +o-the admissiblity-ef all sueh- evidence. 

AND IT IS FURTHER ADJUDGED that the said plaintiff, Haloro, 
Inc., recover of the defendant, Owens-Corning Fiberglas Corporation, 
the sum of Six Hundred Four and Sixty-four One Hundredths Dollars 
($604. 64) as costs on appeal, and that the said plaintiff have execution 
thereof. 


/s/ Joseph C. McGarraghy 
JUDGE 


—_————_——————————————— 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 

* * * * * | 
Washington, D. C. 

November 13, 1959 

The above-entitled action came on for further hearing before the 
HONORABLE JOSEPH C. McGARRAGHY, United States District Judge, 


at 10 o'clock a. m. 
* * * * * 


MR. HENRY: Your Honor, this is a suit for infringement of a 
patent for an applicator known as a spun glass roofing mop. The case 


has been before this Court heretofore and went up on appeal on a question 
of fraud. It has now been remanded for further consideration by this 
Court and for a further procedure by this Court, presumably for deter - 


mination of the question of validity of the patent in suit and for a deter- 
| 


mination of a question of infringement, among other things. | 
THE COURT: What do you mean by saying "among other things" ? 
What other things are there? | 


MR. HENRY: I am going to bring up the question of evidence 
| 


which was excluded, is what I mean by other things. 

MR. SCHAFFER: I didn't hear counsel. 

THE COURT: Going to bring up the question of ertdonbe which 
was excluded. My recollection is, when I signed the order on remand, it 
would be limited to two questions of infringement and the validity of the 
patent. In other words, I think the record has already been made and I 
shall pass on the record as it is before the Court; that is the view I take 
of the matter. | 

MR. HENRY: May I resubmit the evidence which was) ‘excluded 
before and tell the reasons why I think it should be included? | | 

THE COURT: If I excluded it before, it is in the record now, I 
have already ruled on it. | 

MR. HENRY: May I state what it is? | 

THE COURT: Yes, of course. | 
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Are you comfortable there? Is there any other way you can be 
more comfortable? 

MR. HENRY: If you don't mind, I will use this crutch. I have had 
an accident. 

THE COURT: Yes, indeed. 

MR. SCHAFFER: Your Honor, I haven't the slightest objection to 
Mr. Henry sitting down. 

THE COURT: I haven't either; if you can sit down, it will be all 
right with me. 

MR. HENRY: Will it, sir? 

THE COURT: Yes, imeed. 

MR. HENRY: Your Honor, some of the exhibits are missing from 
the record, among which is plaintiff's PX 13 and those exhibits were 
advertisements by the defendant, published after the date of the patent and 
furnished at our instance by the representative of the Library of Congress. 
I would like to substitute those missing records. I have shown them to 
counsel for the defendant and they say they have no objection to the sub- 
stitution. 

THE COURT: Very well, that may be done. 

MR. HENRY: The first exhibit which was offered in evidence at the 
previous trialis PX16. It is an Owens-Corning circular entitled, "How 
to Assemble a Fiberglas Roofing Mop, " and it was offered to establish 
contributory infringement but was excluded for that purpose. It was ad- 
mitted in connection with the consideration of the question of fraud. I will 
turn this over to the clerk. 

The next exhibit which I am offering -- 

THE COURT: I am not sure I understand what you mean by that, 
"TY wish to offer." 

MR. HENRY: I wish to submit, I want to make it of record, is all. 

THE COURT: Very well. I want to make it perfectly clear that 
this case was fully tried and the Court ruled the record was closed and in 


my view of the matter, the only matter before me is on the record made at 


the first trial of the case. The case is not being reop ened for further trial. 
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MR. HENRY: I understand that, sir. All I am asking Your Honor 
to do now is to permit me to state what the evidence was which ‘was ex- 
cluded, for purposes of appeal. | 

THE COURT: Very well, you may do that. I still say that lam 
going to rule on the basis of the evidence before me. 

MR. HENRY: Yes, sir, that is perfectly all right, but I would like 

for the record to be complete. 


THE COURT: Very well. 
MR. HENRY: The next piece of evidence which was excluded at 
the previous trial is a part of the deposition of Mr. Warren J. Rowley, 
in which Mr. Rowley states that he is an employee of the defendant com- 
pany and in which he admits that the defendant set up distributors for the 
sole purpose of selling mop yarn. That was excluded in the transcript at 
page 60. Also, that part of Mr. Rowley's deposition admitting that he 
filed a patent application for the invention in suit during April 1946, that 
the defendant set up distributors for the sole purpose of selling mop yarn 
to roofers, and that the defendant prepared and prosecuted his application, 
Mr. Rowley's application, for patent, which now constitutes a part of 
the record in this case. Also, Iam using that deposition -- 
MR. SCHAFFER: I disagree, it does not constitute part of the 
record. | 
MR. HENRY: It is part of the file of the case, it is part of the 
Court's file in the case. At least, I saw it in the file. | 
THE COURT: You mean, was it received in evidence? 
MR. HENRY: I don't think it was received in evidence; it wasn't 
received in evidence. 
MR. SCHAFFER: No, sir. | 
THE COURT: That is where you are in agreement. His language 
implied it was received in evidence. You agree it was not received 
in evidence? | 
MR. HENRY: I agree it was not, it is part of the file. ! Also, in 
that application, Mr. Rowley, through the secretary of the company, a 
Mr. Staelin, who filed the application on behalf of the defendant company 
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and who is the secretary of the company, argued around the same refer- 
ences which are being relied upon today to establish invalidity of the 
patent in suit. I will make this part of the record. 

The next piece of evidence I wish to include in the record is the 
deposition of Mr. Thomas R. Hatz, pages 25 to 29, relating to the type 
of fiberglas originally available and furnished by the defendant to him, 
and relating to his engagement of the law firm of Pepper, Bodine & Stokes 
regarding the cutting off by defendant of the supply to him of fiberglas. 
Also, Mr. Hatz’ deposition, pages 124 to 127, relating to an admission 
by Carl G. Staelin, secretary and patent attorney for defendant company, 
that the patent in suit is a good patent. Mr. Hatz' deposition, I will make 
that a part of the record. 

The next piece of evidence I wish to make of record is an original 
letter, dated December 9, 1947, addressed by Mr. E. E. Morris, de- 
fendant's representative in Philadelphia, to Frank K. Lower, one of the 
inventors of the invention in suit, stating that defendant is broadening its 
approach to the roofing mop picture and requesting Mr. Lower to send 

mops and literature to each of its twenty-two branches. I will 
identify that piece of evidence as PX 19. 

The next piece of evidence, which we will identify as PX 18, which 
I desire to make of record, is a letter dated March 8, 1947 -- 

THE COURT: Mr. Henry, Iam having a great deal of difficulty 
following you. I ruled, and my ruling is the same, that this case is not 
being reopened for the purpose of taking further testimony in the case. 
Now, do I understand that this material that you are now offering is mate- 
rial which was available at the time of the first trial of this case? 

MR. HENRY: Yes, all of it was available, offered in evidence and 
excluded. 

THE COURT: Well, all right. That is the Court's ruling and it 
is not necessary to repeat it at this time, sir. If the Court has ruled on 


it, it is not necessary to reoffer it now. The Court is going to pass on 


the record which has heretofore been made and it is not necessary to 
make any further record. 
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MR. HENRY: I understood you to say that I could make a note 
of this for purposes of appeal. 

THE COURT: I misunderstood you. Iam not me additional 
testimony in the case. The record is made andI am going to pass on the 
record as made and if this material was before me at the original hear - 
ing, then it is before me now and I have ruled on it. It is not necessary 


for me to rule on it again. | 
MR. HENRY: Very well. Then I will assume that it is all a part 
of the record. 
THE COURT: I understand you to say it is; now, I don't know. 
You say it is all a part of the record. | 
MR. HENRY: It was all offered. 
MR. SCHAFFER: We disagree. 
THE COURT: It is or it isn't; Iam passing on the record already 
made and nothing further will be received at this time. 
MR. HENRY: Then we are coming straight now to ig question of 
the validity of the patent in suit. | 
THE COURT: That is my understanding, that the matter before 
me this morning deals with the validity of the patent and the question of 


infringement. Those are the two issues which I am called upon to decide 
by the remand from the Court of Appeals. 


* * * |e 


[Filed December 29, 1959] 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Findings of Fact 
1. Plaintiff, Haloro, Inc., is a corporation organized under the 
laws of the State of New Jersey. | 
2. Defendant, Owens-Corning Fiberglas Corporation, isa 
corporation organized under the laws of the State of Delaware and has 
for the purposes of this proceeding, waived any question of venue pursuant 


to Title 28, Section 1400(b), United States Code. 
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3. This is an action brought by plaintiff, as assignee of Frank K. 


Lower and Thomas R. Hatz, Jr., against defendant alleging infringement 
of United States Letters Patent No. 2, 671, 922 for "Spun Glass Roofing 
Mop” granted to plaintiff on March 16, 1954, and based upon an application 
filed January 22, 1946 by Lower and Hatz. The said Lower and Hatz are 
officers and stockholders in plaintiff company. 

4. Inthe proceedings in the Patent Office, after protracted consid- 
eration, all pertinent claims of the said application were finally rejected by 
the Examiner. Thereafter, on appeal to the Patent Office Board of Ap- 
peals, that Board, on September 30, 1952, affirmed the rejection by the 
Examiner, holding that no invention was involved. 

5. Following the adverse decision by the Patent Office Board of 
Appeals, a so-called R.S. 4915 suit was filed in this Court by Lower and 
Hatz against the Commissioner of Patents and the patent in issue was 
granted pursuant to a judgment of this Court entered November 24, 1953. 

6. Inthe R.S. 4915 suit the plaintiffs undertook to establish that 
the only mop being used at the time of that trial was the glass roofing mop 
which was the subject of their then pending patent application. This 
contention was made as part of plaintiffs’ endeavor to present new facts 
to this Court which would warrant reversal of the decision of the Patent 
Office. 

7. The pattern of plaintiffs’ case in the 4915 proceeding is re- 
flected in plaintiffs' trial brief filed in that proceeding, in which counsel 
for plaintiffs, summarizing their contentions, said: 

"Stating the proposition in simple English, the basic question 
is whether or not this accomplishment of the plaintiffs is to be 
construed as falling within the general rule, holding that the 
simple substitution of material does not amount to invention or 
whether it is to be brought into that class of exceptions wherein 
the facts indicate that a startling and unexpected result has been 
achieved.” 

After referring to the decision of the Patent Office as being due to the 
Patent Office basic misconceptions, plaintiffs’ brief went on to Say: 
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"If it were doubtful they would be forced under the prevailing 
law to resolve the doubt in favor of the plaintiffs, because of this 
commercial success which has undeniably been established. 

It is believed that this commercial success of the invention will 
be further established beyond all question of contradiction at the 
trial by testimony which will show that the old cotton mop head 
has been rendered completely obsolete and the only mop which 
is now being used throughout the roofing industry includes the 
mop head of spun glass fibre." (Underscoring supplied) 

. In testimony in the 4915 proceeding, Mr. Hatz testified: 

"Q. Mr. Hatz, today what is the mop head which is meeting 

with universal use throughout the roofing industry? | 
"A. They all use glass. In fact I had trouble getting this 
cotton." | 
On the next page of the transcript of testimony, counsel for plain- 

tiffs in the 4915 proceeding (not counsel in the pending proceeding) said: 


"If it please your Honor, I want to show the present state of 
the roofing industry; that today the only mop that is being used is 
the glass roofing mop, and that I have letters and advertisements 
and circulars here, some from the subsidiaries of the Owens- 
Corning Glass Company, showing that it is being sold from Cali- 
fornia through Chicago, St. Louis, Atlanta, Georgia, and the 
East, showing that it has been universally adopted. It has brought 
a complete revolution in the roofing industry." (Underscoring 
supplied) : 

Subsequently, counsel for plaintiffs in argument to the Court, re- 
ferred to affidavits filed in the Patent Office, and said: 

"These affidavits show that the only mop which is today being 
used in the roofing industry is a spun glass mop." (Underscoring 
supplied) | 
9. Inthe present proceeding it was established that the affidavits 

referred to did not support the representations of counsel as quoted above. 
10. In further argument to the Court in the 4915 proceeding, coun- 
sel for plaintiffs stated: ! 
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"So far it has never been denied by anything of record in 
this case in the Patent Office, and no evidence introduced, and_ 
today the only mop that is being used is the glass mop." 
(Underscoring supplied) 

And further, in counsel's argument in that proceeding, counsel 


"We have evidence today the only mop they are using is the 
spun glass mop. Certainly that is sufficient improvement to sup- 
port patentable invention." (Underscoring supplied) 

11. The foregoing recitals in Findings Nos. 7,8 and 10 indicate a 
deliberate purpose on the part of the plaintiffs in the 4915 proceeding to 


convince the Court of the commercial success of the glass mop even to 
the point that it had rendered obsolete the old cotton mop head, and, 
further, that plaintiffs considered this a material part of their case. The 
success of the plaintiffs’ effort in this regard is evidenced by the Court's 


Finding of Fact No. 6 that 
"The spun glass roofing mop has been universally adopted 

by the roofing industry and has rendered the old cotton mop obso- 

lete.” 

A similar statement is contained in this Court's Memorandum opinion in 
the 4915 proceeding. 

12. Inthe present action it was conclusively established that the 
representations made to the Court as outlined above and which were the 
basis of the Court's Finding of Fact No. 6 in the 4915 proceeding were 
untrue. Indeed, in the present action, by deposition, Mr. Hatz testified 
that the representations were not true, and present counsel for the plain- 
tiff, while denying that a false statement was made, said "I agree that a 
wrong statement was made." 

13. The defendant in this action established by competent and con- 
vincing testimony regarding sales by the largest company in the business 
that in the year 1953 the sales of cotton and glass roofing mops, computed 
in pounds of those materials, indicated that sales of glass mops amounted 
to less than one-half of one percent of the total sales. Computed in number 
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of roofing mops sold, the sales of glass roofing mops as pompaned with 
cotton roofing mops amounted to approximately two-tenths of ane percent. 
It was further established that in 1956, three years after the 4915 proceed- 
ing, the sales of glass mops by this particular company were less than 
one-half of one percent of the total sales of glass and cotton mops. The 
testimony further indicates that the over-all figures for the entire industry 
would probably show an even smaller sale of glass. | 
14. In the 4915 suit the plaintiffs also undertook to establish that a 
representative of the present defendant had expressed the opinion that 
glass fiber yarn or cord could not be used for a roofing mop. Both Mr. 
Lower and Mr. Hatz testified that Mr. Morris had expressed that opinion 
when they secured glass fiber cord samples from him and told him of the 
intended use. Mr. Morris was not called to testify in the 4915 proceeding. 
15. On the basis of this testimony the Court in the 4915 suit held 
that the substitution of glass fiber yarn for cotton yarn "was so lacking in 


obviousness that it was pronounced unworkable by the manufacturer of the 
substitute material, namely glass fiber cords, who would be expected to 
be skilled in the art." | 

16. Mr. Morris testified in the present suit to the effect that he 
knew nothing about roofing mops when the alleged conversation took place; 
that when their purpose and use was explained to him by Mr. Lower or 
Mr. Hatz he did not pronounce glass fiber cord to be unworkable for roof- 
ing mops but rather furnished a quantity of the cord to be tried for that 
purpose. | 

17. The evidence in the present record contradicts the testimony 
in the 4915 suit and would not support the holdings and findings made in 
that suit that glass cord was pronounced unworkable for roofing mops by 
the manufacturer of that material and that the roofing mop composed of 
glass fiber strands has been universally adopted by the roofing industry 
and had rendered the old cotton mop obsolete. Additional evidence in 
the present record presented on behalf of defendant was not before the 
Court in the 4915 suit. | 


| 
18. The roofing mop disclosed in the patent in suit is composed of 
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continuous fibrous glass cord. Patentability of the claims is alleged to 
reside in and was predicated upon the mere substitution of such material 
for cords of cotton or other fibers in a roofing mop. 

19. A roofing mop is an applicator for applying bituminous mate- 
rials such as molten asphalt to a roof surface. While commonly termed 
a "mop" it is not used with a mopping motion. Instead, it is dipped ina 
bucket of molten material and then drawn across the roof surface to coat 
it with bitumen. 

20. Lower and Hatz did not discover or modify the glass fiber 
material which they used for a roofing mop and described in their patent. 
They employed an existing glass fiber cord theretofore developed by the 
defendant, knowing that this material had good strength and high temper- 
ature resistant properties. They secured it to a handle and suggested 
using it in the same manner as the cotton had theretofore been used in a 
roofing mop. 

21. Lower and Hatz testified that they first tried continuous glass 


fiber cords for a roofing mop late in the year 1945. Such material was 


only in pilot plant production and in the development stages at about the 
beginning of World War Il. During the war, and even prior, continuous 
glass fiber material was confined to military uses and allocated among 
customers. It was only after the end of the war, in September, 1945, 
that continuous glass textile materials of the type here involved became 
generally available in quantity for civilian uses. This coincided with the 
time when the material was first tried by Lower and Hatz as a substitute 
for cotton. 

22. The property of the glass fiber which makes it suitable for 
use as a roofing mop is its resistance to heat and charring at the temper- 
ature of molten asphalt, for which the mop is used as an applicator. This 
property of glass fiber was publicly known and disclosed prior to the time 
Lower and Hatz made the substitution. Another then known property 
inherent in continuous glass fiber materials was its greater strength, as 
compared with cotton. 

23. During World War II continuous glass fiber cords and yarns 


were substituted for cotton and other fibers in a variety of military uses 
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where the properties of high temperature resistance, flexibility and 
strength were desired. At the time of this trial it was estimated by 
defendant's witness that there were then between seven and eight thou- 

sant end uses for continuous glass fiber and many of such uses involved the 
substitution of glass fiber for other fiber. | 

24. The lubricating effect of molten asphalt on glass fibers was 

known and disclosed in the prior art. This known lubricating property 
was testified to by witnesses in this proceeding and disclosed in patents 


here made of record. Such patents and evidence were not before the 


Patent Office or the Court in the proceedings which resulted in the grant 
of the patent in suit. Molten asphalt also lubricates cotton cord or yarn 
used in roofing mops in substantially the same way as it lubricates the 
glass yarn and thus also retards wear of the cotton mop head as it is 
drawn across the roof surface. 

25. Prior art patents suggested the use of glass fibers as appli- 
cators for corrosive liquids, for brushes and as substitutes i" cotton 
where greater resistance to heat was desired. | 

26. In view of the state of the prior art and the known Paecuerties 
of continuous glass fiber cords and yarns, it was obvious to try such mater- 
ial for a roofing mop. There is no evidence of any one trying unsuccess- 
fully to use such glass fiber for such purpose. | 

27. The patentees of the patent in suit did not achieve any start- 
ling or unexpected result in the substitution of one kind of fiber for another 
in a roofing mop. | 

28. No invention is involved in substituting glass fiber for the 
yarn or cotton fiber used in the prior art since merely the expected 
result due to the well known inherent properties of the glass fiber is ob- 
tained. 

29. The patent in suit is invalid. 

30. The claims of the patent in suit are directed to 4 eree 
mop. Defendant does not manufacture roofing mops and has not sold 
any roofing mops since the issuance of the patent in suit. 

31. Defendant manufactures and sells basic glass fiber textile 
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products in the form of yarn and cord. The yarn or cord of defendant's 
manufacture which may be employed by plaintiff and others not connected 
with defendant in the fabrication of roofing mops, was developed and 
marketed by defendant prior to the date of the alleged invention of the 
patent in suit. Such material was and is a staple article or commodity of 
commerce and is substantially and extensively used in the fabrication of 
textile products other than roofing mops. 

32. Defendant has not infringed the patent in suit, directly or 


contributorily, and has not induced others to infringe. 


CONCLUSIONS OF LAW 

1. The Court has jurisdiction of the parties and the subject 
matter of the action. 

2. An article made in whole or in part of materials better adapted 
to the purpose for which it is used than the materials of which the old one 
is constructed, can not in the sense of the patent law entitle the manufac- 
turer to a patent. 

3. The substitution of a known material for the purpose of util- 
izing its known properties for obvious purposes lacks the very essence 
of invention. 

4. Where it would have been obvious to try the substitution of 
one known material for another, patentability is negatived even though 
the results may have been uncertain or are better than had been antici- 
pated. 

5. The necessary setting for invention is lacking where a modern 
material is substituted for an older one shortly after the new material 
becomes commercially available for such use. 

6. Where the use of a material is common to many dissimilar 
fields, its application to a new field ordinarily involves no more than 
ordinary mechanical skill. 

7. There was no inventive thought in the mere suggestion of 
using defendant's glass fiber material in a roofing mop of the type known 


in the prior art. Having the thought of using such material, knowing that 


it would not be affected by a temperature at which cotton would char or 
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burn and knowing that it had greater strength than cotton, it would have 
been obvious to do what the Lower and Hatz patent discloses and what is 
covered by its claims. | 

8. The presumption of validity of a patent is no stronger than the 
facts upon which the presumption is founded. Where facts relied upon in 
connection with the grant of a patent are shown to have been erroneous or 
unsupported, or are contradicted by other facts, the patent cannot be ac- 
corded its usual presumption of validity. 

9. The burden of establishing invalidity of the patent i in suit has 
been met by the defendant. 

10. Each of the claims of the patent is invalid as ae in inven- 
tion in its defined subject matter. | 


11. Acts occurring prior to the grant of a patent are jnot relevant 


to the questionof infringement. '"Prepatent infringement” is contradictory 
to the patent laws. | 
12. Under the statute the sale of a staple article or commodity of 


commerce suitable for substantial noninfringing use is not contributory 
infringement. | 

13. Plaintiff has the burden of proving that acts of the defendant 
performed during the term of the patent constitute infringement as defined 
by the patent laws. | 

14. The burden of establishing infringement of the patent in suit 
has not been met by the plaintiff. 

15. The complaint should be dismissed with aad with costs 
to defendant. 


/s/ Joseph C. McGarragh y 
JUDGE | 


December 29, 1959 


[Filed January 15, 1960] 


JUDGMENT 


This cause having come on for hearing on the original record pur- 
suant to this Court's Order vacating and setting aside its original judgment 
herein in accordance with the opinion and mandate of the Court of Appeals 
reversing such judgment and remanding the case to this Court for further 
proceedings in respect to the issues of validity and infringement of the 
patent in suit, which issues had been fully tried as set forth in the original 
record but not previously decided; and these two issues having been fully 
briefed and orally argued at said hearing by counsel for the respective 
parties; and upon consideration of the testimony and other evidence adduced 
at the trial of this cause and of the said briefs and arguments of counsel, 
and for the reasons set forth in the Findings of Fact and Conclusions of 
Law entered by the Court herein, it is by the Court this 15th day of Janu- 
ary, 1960, 

ORDERED, ADJUDGED and DECREED That judgment be entered 
in favor of defendant and against plaintiff herein on the merits, and that 
the complaint be and hereby is dismissed with prejudice, with costs to 
defendant. 


/s/ Joseph C. McGarraghy 
United States District Judge 


No objection as to Form: 


/s/ Conder C. Henry 
Attorney for Plaintiff 


[Filed January 22, 1960] 


MOTION BY PLAINTIFF FOR AMENDED 
FINDINGS UNDER RULE 52-b, F.R.C.P. 


Plaintiff, Haloro, Inc., by its counsel, moves the Court to amending 
the Findings in the above entitled case as follows: 
Findings of Fact 
1. Plaintiff, Haloro, Inc., isa corporation under the laws of the 
State of New Jersey. 
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2. Defendant, Owens-Corning Fiberglas Corporation, is a cor- 
poration under the laws of the State of Delaware and has for the purposes 
of this suit, waived any question of venue pursuant to Title 28, Section 
1400 (b), U. S. Code. 


3. This is an action brought by plaintiff, as assignee of Frank K. 


Lower and Thomas R. Hatz, Jr., against defendant for infringement of 
United States Letters Patent No. 2, 671, 922 for "Spun Glass Roofing Mop" 
granted to plaintiff as such assignee on March 16, 1954, and based upon 
an application filed January 22, 1946, by Lower and Hatz. The said Lower 
and Hatz are officers and stockholders in plaintiff company and formerly 
manufactured and sold their invention as covered by said patent asa 
partnership under the firm name "Miracle Mop Company". 
4. The patent in suit was granted pursuant to a decision of the 
District Court for the District of Columbia in a suit brought under the 
provisions of Section 4915 R. S. (now 35 U.S.C. 145), McLaughlin Judge. 
5. The case at bar has heretofore been before the U. S. Court 
of Appeals for the District of Columbia Circuit on a question of fraud 


alleged by the defendant to be shown by the record in the procurement of 
the patent in suit. The Court of Appeals found that there was no fraud in 
the case and remanded the same to the Trial Court, McGarraghy Judge, 
for further proceedings with respect to the questions of validity of the 
patent in suit and infringement. 

6. On remand, the defendant urges fraud in the case to negative 
validity of the patent in suit and infringement on the same grounds and 
in substantially the same language aS was urged before the Court of Ap- 
peals to secure dismissal of the suit. | 

7. The invention claimed in the patent in suit relates solely to 
the discovery that glass fibers can be used in a mop head to spread molten 
asphaltum on roofs and the life, and not to the discovery that molten as- 
phaltum acts as a lubricant for such fibers. | 

8. Glass fibers suitable for use in a roofing mop for spreading 
hot asphaltum were publicly known long before Lower and Hatz made their 


invention. 
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9. The defendant produces continuous lengths - mile long lengths 
- of glass fibers or yarns, but the Lower and Hatz invention does not de- 
pend upon the use of such continuous lengths of such fibers or yarns. 
10. There is'no single prior art reference which anticipates 
the patent in suit. However, it was contended in the old 4915 suit that the 
said invention would have been obvious at the time it was made to a person 
skilled in the art in view of the following patents and publications: 
Rasic, 2,295,914, Sept. 15, 1942, for a cotton cleaning and pol- 
ishing mop; 
Baird et al., 2,133,183, Oct. 11, 1938, for Electric Insulation; 
Powers, 2,224,274, Dec. 10, 1940, Glass Fabric Material; 
Owens, 2, 243,917, June 3, 1941, Corrosion Resistant Yarn and 
Fabric; 
Reinberger, 1, 359,104, Nov. 16, 1920, Shine Removing Brush; 
Grunberg, 2, 320,323, May 25, 1943, Bottle Stopper With Applica- 
tor Extension; 
Schreyer, 2, 466,785, April 12, 1949, Cosmetic Applicator, and 
Modern Plastics, Vol. 21, No. 9, ps. 100 et seq., May, 1944, 
describing the use of a binder to lubricate glass filaments 
during the manufacture of glass yarns. 
Judge McLaughlin of this Court found in the old 4915 suit that the claims 
now contained in the patent in suit involved invention and were patentable 
over the prior art then relied upon and as cited above. 
11. In an effort to establish new facts which would warrant rever- 
sal of Judge McLaughlin in the old 4915 suit, the defendant urged as facts 


the arguments which it made to secure dismissal of the suit in the first 


place and cited the following new art, all of which is prior in point of time 
to the Lower and Hatz invention, to-wit: 
Weimann, 2, 343,600, March 7, 1944, Method For Saturation of 
Fibrous Material; 
Fisher, 2, 224,149, Dec. 10, 1940, Apparatus For Coating Strands; 
Slayter, 2,206,059, July 2, 1940, Fibrous Glass Felt; 
Kahn, 2,197, 866, April 23, 1940, Starting Wick For Oil Stove 


Burners; 
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Roth (Br.), 24,558, Feb. 29, 1912, Improvement in Brushes For 
Application of Acid or Other Liquids; 
The Glass Industry, Vol. 18, p. 24, Jan., 1937, Glass Wool For 
Insulation; | 
Textile Colorist, Vol. 65, No. 769, Jan., 1943, and | 

Bulletin of the American Ceramic Society, Vol. 22, No. 3, ps. 

60-64, Mar. 15, 1943, describing two forms of class fibers, 
viz, glass wool and glass yarns; 

The Kiwanis Magazine, Vol. 30, No. 2, ps. 12, 13, 46, Feb. 1944, 

describing glass fibers as a reinforcement for plastics. 

Compressed Air Magazine, Vol. 50, No. 8, ps. 200-205, Aug. 

1945, describing steps in making glass textile fibers. 

12. The art cited by the defendant in this action adds nothing of 
substance to the prior art relied upon by the Patent Office and by this 
Court in the old 4915 suit. Weimann, Fisher, Slayter, The Glass Industry 
and The Kiwanis Magazine were cited to show the lubricating qualities of 


molten asphaltum in making various articles. Baird, Powers and Modern 

Plastics, relied upon by the Patent Office, reveal the same thing. Kahn and 

Roth were cited to show that new uses for glass fibers are patentable. The 

Patent Office citations Owens, Reinberg, Grunberg and Schreyer do like- 

wise. The only thing the Patent Office citations do not show or describe 

is how to make glass wool or glass textile yarns, as does the Compressed 

Air Magazine and The Textile Colorist, but we are not concerned here 

with inventions relating to such matters. 
13. The prior art references now of record neither reveal nor 


suggest the invention in suit. 


14. By substituting glass yarns for cotton yarns in a ‘mop for 
spreading molten asphaltum on roofs, the inventors of the invention in 
suit produced a roofing mop which was promptly adopted by the public and 
went into widespread use because of its superiority over the old cotton 
mop, such superiority consisting of greater cheapness and utility as well 
as more efficient action in spreading molten asphaltum. ! 

15. About Christmas time of 1945, Lower and Hatz visited the 


representative, ‘Gene’ Morris, of the defendant in Philadelphia, Pennsyl- 
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vania, for the purpose of securing glass material for making roofing 


mops. At that time they revealed their invention to Mr. Morris, who 
furnished them with two spools of material then available. Such material 
is known by the class designation EC-5-8-U, electric tying cord. On 
January 22, 1946, they filed their application for patent for the invention 
in suit. Thereafterwards, in 1946, the defendant produced a special yarn 
for making roofing mops, set up distributors for selling the same, com - 
menced to advertise its mop yarn ona national scale continuously until 
after the patent in suit was granted, sold mop yarn cut to size for making 
mops with full instructions as to how to make a mop before the patent 
was granted, which mop yarn so cut with instructions were sold by the 
defendant's distributor after the date of the patent, and itself (the defend- 
ant) through its employee, Warren J. Rowley, Jr., filed an application 
for patent for the invention in suit about four months after Lower and Hatz 
had revealed the same to 'Gene’ Morris, or on or during April, 1946. 

16. Prior to the date of the Lower and Hatz application for patent 
for the invention in suit, and afterwards, the defendant maintained a large 
research department a considerable portion of which was assigned the 
task of finding new uses for fiberglas, but such department failed to dis- 
cover that such glass could be used to spread hot asphaltum on roofs 
prior to the Lower and Hatz invention. 

17. Forming a part of the contents of the application which ma- 
tured into the patent in suit are a number of affidavits by roofing contrac- 
tors, wholesale jobbers of roofing materials, salesman of roofing mate- 
rials and others pertaining to the advantages of the glass roofing mop and 
its commercial success. These affidavits were filed pursuant to Patent 
Office rules, and the averments contained in them have never been con- 
troverted. 

18. The patent in suit is valid and infringed. 


Conclusions of Law 
1. The patent in suit is presumptively valid, and the burden of 
establishing invalidity is upon the defendant. The requirement of proof 


to sustain the burden is heavy, and must be by clear and convincing 
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evidence. Haloro v. Owens-Corning Fiberglas Corp., D. c. Ct. App. 
(App. No. 14730, May 14, 1959; 105 U. S. App. D. C. 320). 
2. The presumption of validity of the patent in suit ig enhanced 


because the prior art relied upon by the defendant to establish invalidity 
is identical on the one hand and substantially the same on the other hand 
as that considered both by the Patent Office and this Court in a suit 
under Sec. 4915 R. S. (now 35 U.S.C. 145). Guiberson Corp. v. Equip- 
ment Eng., Inc., 116 USPQ 425, 252 F. 2d 431; Oliver United Filters 
v. Silver, 206 F. 2d 658, 665; Scilken v. Leonard's Catering, Inc. 55 
USPQ 336, 149 F. 2d 682. ! 

3. The burden of proof is further enhanced because the defendant 
cited eighteen prior art references as basis for its contention that plain- 


tiffs invention is lacking in novelty; and this in itself is evidence of the 
weakness of the contention. Such a citation of so many references ina 
case as simple as the one at bar can mean only that none of them is in 
point. Reynolds v. Whiting Machine Works, 167 F. 2d 78, 83, Cert. den. 
334 U. S. 844. 

4. Affidavits as to facts filed pursuant to Patent Office rules 
during the ex parte prosecution of the application which matured into 
the patent in suit to overcome grounds of rejection of the claims consti- 
tute proper evidence for this Court to consider in connection with the 
question of validity of such patent, especially where the averrments con- 
tained in such affidavits have not been denied. In re Bre 90 F. 2d 
106; In re Huntzicker, 90 F. 2d 366. 

5. The validity of the patent in suit is evidenced by the fact that 
the defendant, through one of its employees, filed an application for patent 
for the same invention. Cover v. Chicago Eye Shield Co., 45 USPQ 7; 
111 F. 2d 854, 859; Crowder v. Armour, 42 USPQ 234, 105 F. 2d 232, 
236. 


6. Admissions by the defendant through national advertising and 


otherwise, prior to the date of grant of the patent in suit, of the novelty 
and utility of the invention claimed in such patent is admissible evidence 
of its patentability and of the validity of the patent. | 
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7. Evidence of the infringing conduct of the defendant prior to 
the date of the patent in suit is admissible to establish infringement of 
such patent if connected up with infringement or contributory infringement 
after the date of the patent. Jones v. Radio Corp. of America, 106 USPQ 
170; 131 F. Supp. 82; International Radio Telegraph Co. v. Atlantic 
Communications Co., 290 F.698. 

8. The patent in suit involves the discovery of a new and unobvious 
use of glass yarns in a roofing mop for spreading molten asphaltum on 
roofs and is, therefore, valid. Potts v. Creager, 155 U.S. 597, 608- 
609; General Electric v. Hoskins Mfg. Co., 224 F. 464, 471; Smith v. 
Goodyear Dental Vuicanite Co., 93 U. S. 486, 488; Frost v. Samstag, 
180 F. 739; United Shoe Machinery Corp. Vv. E. H. Ferree Co., 64 F. 
2d 101; Carbide & Carbon Chemical Corp. v. Coe (D. C.), 102 F. 2d 236. 

9. Fraud may be pleaded to secure the dismissal of a patent 
infringement suit, but fraud may not be pleaded and is not a defense to 
invalidate a patent. 35 U.S.C. 282; Electro-Bleaching Co. v. Pp. Eng. 
Co., 8 F. 2d 890, aff'd 12 F. 2d 511, cert. den. 47S. Ct. 239, 273 
U. S. 728. 


10. The matter of alleged fraud in this case is res adjudicata. 


11. The scientific explanation given by the inventors of the in- 
vention in suit as to why it was successful, viz, that the molten asphaltum 
acted as a lubricant between the glass yarns forming the mop head, was 
gratuitous and does not invalidate the patent regardless of whether such 
explanation is correct or incorrect. It is not necessary for an inventor 
to understand or explain the scientific principle whereby his invention 
can be used successfully. Eames v. Andrews, 122 U. S. 40. 

12. By selling through its distributor after the date of the patent 
in suit a package of mop yarn cut to size with full instructions as to how 
to make a mop of fiberglas for spreading molten asphaltum and because 
such mop when made would be a direct infringement of the patent in suit, 
the defendant is a contributory infringer. 35 U.S.C. 271-b. 

13. By advertising its mop yarn as suitable for making a mop 
of the kind covered by the claims of the patent in suit after the date of 
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such patent, the defendant is a contributory infringer. 35 U. s. C. 271 b 
andc. Henry v. Dick Co., 24U. S. 1, 48; Jalem Co. v. Harper Bros... 
222 U. S. 55. 

14. The plaintiff is entitled to an injunction and accounting. 

15. The plaintiff is entitled to such damages as he may be able 
to prove, including the defendant's profits, because of defendant's in- 
fringement and contributory infringement after the date of the patent in 
suit. And such damages shall be tripled because the defendant compelled 
plaintiff to defend itself against an unfounded charge of fraud in the pro- 
curement of the patent in suit and, further, because the defendant engaged 
in infringing conduct for eight years prior to the grant of the Said patent 
for which no damages may be collected. 35 U.S.C. 284, 285; Tilghman 
v. Proctor, 125 U.S. 136. | 


/s/ Conder C. Henry 

Attorney for Haloro, Inc. | 

338 Munsey Building, 

Washington, D. C. 
[Certificate of Service] 


[Filed January 22, 1960] 


MOTION UNDER RULE 438-c, F.R.C.P., THAT | 
THE COURT REPORT IN FULL THE EVIDENCE | 
OFFERED ON BEHALF OF PLAINTIFF, AND | 
EXCLUDED, DURING THE TRIAL OF THIS CASE 


Plaintiff, Haloro, Inc., by its counsel, moves the Court to make 
a record of and report the evidence offered on behalf of the plaintiff, 
and excluded, during the trial of this case, such evidence being listed 
in the appendix hereto attached and made a part hereof. 


/s/ Conder C. Henry | 
Attorney for Plaintiff, 
308 Munsey Building, 
Washington, D. C. 
Phone So. 5-2224 


[Certificate of Service] 


[Filed January 22, 1960} 


APPENDIX TO MOTION BY PLAINTIFF 
UNDER RULE 438-c, F.R.C.P. 
Bearing even date Herewith. 


The excluded evidence is as follows: 

1. Deposition of Warren J. Rowley, excluded Tr. 294. 

As set forth in full hereunder, Mr. Rowley testified that defendant 
set up distributors for the sole purpose of selling mop yarn. He also 
admitted that he was an employee of the defendant from July, 1941, to 
November, 1950, and that during April, 1946, he filed a patent application 
for the invention in suit which was prepared and prosecuted by the defend- 
ant. More particularly, and referring to his deposition: 

"Were you formerly employed by Owens-Corning ? 
A. Yes sir. 
During what time? 
. July of 1941 to November 30, or whatever date is the end of 
November, 1950. 
What did you do? 
I was in various capacities in that period of time." 
(Dep. p. 3) 
Can you tell us the date on which your application was filed 
for a patent on a glass roofing mop? 
*x* * * * * *€ * * * 
It's the latter part of April, 1946. Dep. p. 5. 
* * Can you tell us when you first became aware that 
other people were using glass fibers for making mops? 
Well, there has been a period in 1946, and thereafter, as far 
aslrecall. Distributors were set up by Owens-Corning 
for the sole purpose of selling mop yarn to roofers, which 
would be a case where they are selling to distributors and the 
distributors are selling to others. Dep. p. 18. 
Do you know when Owens-Corning first put out a yarn which 


they made especially for mop purposes ? 
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Are you speaking chemically, now? I know that Owens- 
Corning made or developed a yarn for mop making purposes 
and marketed it as such. Dep. p. 20. 


Did your contract of employment with Owens-Corning provide 
that any inventions that you might make be assigned to your 
employer ? | 

A. It was a little more defined tha that. Any applications which 
entailed particular work that I did, and involving |fiberglas, 


would be assigned to Owens-Corning Fiberglas. " Dep. p. 23. 


Thomas R. Hatz | 
Parts of the deposition of Thomas R. Hatz were excluded, Tr: 
180-181, and 219, relating to the type of glass fibers originally available 
to the inventors of the invention in suit and the engagement of the law firm 
of Pepper, Bodine and Stokes re the cutting off by defendant of their sup- 
ply of fiberglas, and also relating to an admission by Carl G! Staelin, 
Secretary of the defendant company that the patent in suit is a good patent. 
More particularly and referring to Mr. Hatz deposition: 
"By Mr.Schaffer. | 
Q. I notice the first entry in Exhibit No. 16 on page 1" (Mr. 
Hatz’ ledger) 'following the alphabetical index, is National Elec- 
tric Coil Company, 1-10-46. Will you please tell us what that 
means? | 
A. That is a purchase of cord that was made by Frank Lower, 
electrical tying cord. | 


* * * * * * *F K * 


| 
Q. It was purchased and paid for on the same day ? 


A. That is correct. 


* Oe * Oe OK KF OK KK 


Q. Do you know if there were any earlier purchases not 
shown in this book? 
A. There were no other purchases. 


* we Oe OR eK Ke KK OK 


202 


Q. Mr. Hatz, did you acquire any glass fiber for use as a 
roofing mop other than by purchase? 

A. Yes, we did. 

Q. Would that be an earlier date or a later date? 

A. Yes. 

Q. When was that? 

A. The first glass was in the late fall of 1945 - glass that I 
had in my possession that I procured from New York Ship when 
I was engaged in methods work there, andI made a small mop of 
it. 

Q. By New York Ship, do you mean the New York Shipbuilding 
Corporation? 

A. Yes, sir, that is correct. I was employed there in the 
capacity of methods man. 


x * * * * * * *x * 


Q. Do you recall what type of glass it was? 


A. It was a much heavier cord, so far as I recall; it was a 


cord which was heavier than the EC 5-8-U. It was a heavier cord 
- diameter - you know, twisted and made like acord. It was 
used for tying insulation on ship work. 

Q. Was there any other glass acquired by you or your part- 
ner Mr. Lower prior to your first purchase from the National 
Electric Coil Company? 

A. Yes, we got glass from Gene Morris right after Christmas 
of 1945 - of the Owens-Corning Glass Company. 

x * * * * * x * * 

Q. Approximately how much glass did you get from Mr. 
Morris? 

A. He gave us two spools. I would say there was probably 
about four or four and a half pounds. 

x * * * * * x * * 

Q. What kind of glass was that ? 

A. That was EC5-8-U, as far as I recall. 
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Q. That is the so-called electrical tying cord? 
A. That is the electrical tying cord; that is correct. 
a 


* * *€ * * * KF K * 


Q. I notice you have a series of documents in front of you. 
What are they? 

A. They are 1946. ! 

Q. To what do those documents relate? | 


A. We engaged Pepper, Bodine & Stokes after Owens-Corning 


cut us off from our source of supply of tying cord for si purposes, 
mop manufacturing purposes. 
Q. These papers you have in front of you relate to that event; 
is that correct? 
A. That is correct. 
Q. You say that began in 1947? 
A. It actually began, to the best of my paeulleckiun: in 1946, 
but the papers here are 1947". Dep. p. 25-29. | 


* * * * € *£ * *€ *¥ 


By Mr. Henry: 

Q. You testified that when you visited the Philadelphia 
office of Owens-Corning that you were not successful in obtaining 
mop yarn from Owens-Corning; is that correct ? | 

A. Not as mop yarn, no. | 

Q. Did you discuss mop yarn with that representative? 

Mr. Martin: May we have the date, sir? | 

By Mr. Henry: | 

Q. What date was it that you first visited them? | | 

A. We first went over there in December of 1945, 

Q. Did you discuss mop yarn with them at that time? 

A. We discussed the yarn. They did not have any such yarn 
at that time. 

x * * * * * Kk KX 

Q. Were you told positively by the representative of Owens- 
Corning that they did not have mop yarn at that time? | 

A. Yes. | 
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Q. When did you first become acquainted with the fact that 
Owens-Corning was manufacturing mop yarn ? 

A. In May or June, the latter part of May or early part of 
June of 1946 when Gene Morris told us that they were coming out 


with a mop yarn. 

Q. Referring to defendant's Exhibit 2-G, will you state what 
that is, please. 

A. That is a letter dated 13 July 1946 to Owens-Corning Fiber- 
glas Corporation, 1616 Walnut Street, Philadelphia, Pennsylvania, 
attention Mr. E. E. Morris; reference; Fiberglas mop yarn test. 

Q. State generally what it is. 

A. Itis aletter following his request that we make a mop out 
of their Owens-Corning mop yarn and give him a report as to 
what we thought of it. 

Q. Who asked you to do that? 

A. Mr. Morris. 

Q. Who is Mr. Morris? 

A. He isthe salesman for Owens-Corning Fiberglas Corpor- 
ation in Philadelphia. 

Q. Your testimony is that an Owens-Corning representative 
asked you to test the mop yarn? 

A. That is correct. 

Q. And you did make the test? 

A. Yes. 

Q. And this is the report on that test ? 

A. Yes. 

Q@. What happened after you made the report ? 
A. In what way? 

Q. Didn't Mr. Morris have anything to say after you made 
this report to him? 

A. Only that it does not surprise me; that they go off half- 
cocked out there in Toledo doing things like that and they should 
have gone into it further and did some further testing. 
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Q. Did you visit Owens-Corning at any place other than Phil- 
adelphia ? 

A. Yes, we did, in Toledo, Ohio. 

Q. When was that? 

A. The end of January or the first part of February of 1954, 


shortly before the patent issued and right after we were sent a 
copy of the allowed claims. | 
Q. What was the purpose of your visit to Owens-Corning in 
Toledo? ! 
A. To discuss the possibility of licensing Owens-Corning 


under the patent. 

Q. To whom did you talk? 

A. Mr. Staelin. 

Q. What, if anything, did Mr. Staelin say? 

A. He said that he thought that he had a couple of weeks to 
read the allowed claims. He agreed it was a good patent. He 
said that he felt that we had a good patent. They were not in- 
terested in buying it or taking a license under it. I mean they 
were not interested in taking a license under it and he used an 
expression about the "Great White Father”, that we should first 
arrange to have anyone else who is manufacturing glass yarn to 


take a license, and then perhaps they would be interested also 


in doing it; but that they would not just do it themselves. If we 
wanted to sell it, he said, "I know you have some money invest- 
ed. You probably spent $7, 000 or $8, 000 in getting this patent. 
We can probably offer you around $10, 000, and we will take it off 
your hands because, to us, it has a certain nuisance value." 
Dep. ps. 123-126. 
Letters i 
Letter dated December 9, 1947, from Gene Morris to Frank 


Lower reading in part as follows: 
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"I am in receipt of a memo from Mr. P. G. Tenney, 

Manager of Roofing Products Sales, stating that they are 

broadening our approach to the roofing mop picture and 

would like to have Miracle supply each of our branches with 

complete literature and price lists on your mops. They also 

would like, if possible, to have a sample for each branch". 
This letter was excluded, Tr. 177, and it will be noted that it bears date 
after the date defendant's employee, Rowley filed his application for 
patent (April, 1946) for the invention in suit. The original of the letter 
is attached hereto. 

Letter dated March 8, 1947, by Carl G. Staelin to Pepper, Bo- 
dine & Stokes, attorneys for Lower and Hatz, admitting that "our stand- 
ard roofing mop yarn was designed for roofing purposes". Excluded, 
Tr. 75. Original letter attached hereto. 


Advertisements 


Four advertisements in National Roofer dated February, 1955; 
April , 1955; February, 1956, and April, 1956, in which the defendant 
advertises its mop yarn and other and different uses of fiberglas. Ex- 
cluded, Tr. 38. Copies of such advertisements are attached hereto. 


/s/ Conder C. Henry 


Conder C. Henry 
Attorney for Haloro, Inc. 


OWLS -CORAMING 


FIBERGLAS CORPORATION 


TOLEOO J, ONO 


CARL 6. STAELIM, secactaay March 8, 


Pepper, Bodine & Stokes, 
2225-42 Land Title Building, 
Philadelphia 10, Pa. 

Mr. James A. Montgomery, Jre 


Dear Sirs: 


This is to acknowledge your letter of February 24, 
1947, which was addressed to our Philadelphia Office, 
concerning the request of your client, The Miracle 
Mop Compeny, for sales of Fiberglas tying cord, Te 
very much regret the misunderstanding that must have 
crept in concerning this product. 


One of the serious problems we constantly face lis 
the disposition of customers to use products in ways 
that are entirely unsatisfactory, resulting in idis- 
appointments to the consumers and damage to the 
goodwill of the Company and our products. Our | 
standard roofing mop yarn was designed for roofing 
purposes, and it is our belief that it is most suit- 
able for that use. 
Fiberglas tying cord EC5=-8-U is designed for use in 
electric motors, but owing to the experience off your 
client in the successful application it has made of 
this tying cord for mop yarn, we shall be glad to 
sell such material directly to your client at 
standard list prices. 

Mr. Eugene Morris of our Philadelphia Office, 
1616 Walnut Street, will follow this matter wit 


The iiracle Mop Company. 
We very much regret any inconvenience this misu 


standing might have caused, and trust this meet 
wishes of your client. 


we ats 


Pore 


OWENS- CORNING FIBERGLAS CORPORATIO 


PLEASE ADORESS YOUR REFLY TO 
GENERAL OFFICES 1616 WALNUT STREET BUILDING TOLEDO 1,OHIO 
ROOMS 2115-18 


PHILADELPHIA 3, PA. 


December 9, 1947 
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The meat in the re-roofing “sandwich” is insulation! 


INSULATE WHEN 
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INSULATION 


high fuel and air conditioning costs. 


there's : 
profits by 


the layer t helps proteet agun 
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Leading rooting manufacturers have approved i 
their bonded roofs. 
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Owens-Corning Fiberglas Corporation 
Toledo 1, Ohio. 
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wan 
HOW TO PUT MORE MEAT IN THE RE-ROOFING “SANDWICH” 


FIBERGLAS 
INSULATION 


You'll find more than plain bread-and-butter in the 
re-roofing business, if you sell insulation along with the 
new roofs. High heating and air conditioning costs 
have made owners eager fo cut operating expenses. 


You can help them most by recommending Fiberglas* 
Roof Insulation. Fiberglas is up to/60% more efficient 
than other insulations requires Jess thickness to do 
the job. Fiberglas Roof Insulation is inorganic won't 
rot, corrode, decay, swell, shrink or buckle has suth- 
cient resiliency to absorb normal traffic shocks and 
pressures without rupturing the felts. It offers your 
customer the most economical way to get the insula- 
uon he wants 


Send for the Fiberglas Re-Roofing Sales Kit shown at 
the right. It contains samples of every type of sales 
help you need to find and sel] prospects. Write for 


¢ 


yours today, or ask the Fiberglas Roof Insulation rep- NOTE: Ask about the new roofing mops made with 


biberglas yarn, Outlast cotton: mops better than 


resentative who calls on you. Owens-Corning Fiberglias 
10 to 1. Easier to handle on the sob, too! 


Corporation, Dept. 91-D Toledo 1, Ohio. 
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OLD: Ordinary roofing feth: seporcte 
bitumen ieee ioyating layered con- 


NEW: wih Hew, highty porous Fiber- 
glas™ Buit-Up Roofing mat, successive ap- 
Pications of hot bitymen penetrate ond bond 
together ito c monolith, remforced, hong- 
lasting roof helping prevent blisters, 
controling mrtoce erocks and alSgatoring. 
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| 
Perma-Ply—reinforced in every direction— 


proved in 


Lets you use mere asphalt «11h 
less nsk of cracking—35 Ibs. per 
mopping per square (vs. 25 Ibs. 
per mopping per square for con- 
venuonal felts)! 


Same rugged reintorcement 
used in Fiberglas-r ced 
body armor, molded Navy boat 
hulls, ete... .. protects vour roof’ 


Lighter, easier te apply more 
squares on cach roll, 20°, fewer 
rolls to handle on the ob! And 
a square of Perma-Ply werghs 
only 7 1bs.—50°, less than cun- 
ventional feits' 


Bended for 10, 18 or 20 years’ 


S- COR 


use for over 8 years! 


| 
ae heart of any built-up roof is the asphalt. The problem has always been: 
fow f0 apply enough asphalt to protect the deck, and srill keep the asphalt } from 


cracking or alligatoring , | 
s é 8 
| 


Today Fiberglas solves that problem with a revolution in rc oofing the amazing 
new Fiberglas Perma- Plv* No. 6 and Fiber: glas Base Steet. Because Perma-Ply 
if 1s Completely saturated by hot bitumen moppin igs. And because it 1s 

1g. inorganic glass fibers and strands, Fi berglas Perma-Ply 
Songs waterproonng 1 the same way Fiberglas Strands reinforce fishing 
rods and molded boa Since Fi berglas t fibers Never rot or absorb water, 
neven dines the most varied and sepere weather conditions! 


is porous, 


composce of stron 


thew'll outlast bitur 

For fi rmation on this new long-lasting roofing, call your Fiberglas 
Eran Office. Or write direct to Owens- Corning Fi ibergias Corporauon, Dept. 
91-B, Toledo 1, Ohio. 
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> FIBERGLAS FORM BOARD - FIBERGLAS MOP YARN + FIBERGLAS 
ROOF INSULATION ~- FIBERGLAS COROTOP* (Cold-appbeation roof resurfaang) 


FEERUARY 1956 
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New Fiberglas Built-Up Roofing 


Perma-Ply—reinforced in every direction— 
proved in use for over S years! 


Lots you use mere sophelt with- On built-up roofs, asphalt provides water protection—felts reinforce the asphalt. 
out risk of cracking—35 Ibs. per| | The problem has always been: How to apply enough asphalt to protect the deck, 
- and still keep the asphalt from cracking or alligatoring? 

Today, for the first time, Fiberglas solves the problem with the revolutionary 
new but proved-in-use Fiberglas roofing . . . Fiberglas Perma-Ply* No. 6 and 
Fiberglas Base Sheet! 

Because this new Fiberglas roofing mat is porous, hot bitumen penetrates right 
down to previously-applied material. It forms one continuous waterproof layer, 
reinforced in every direction with durable, inorganic, long-lasting fibers of glass 
that cannot rot . . . cannot decay . . . will outlast the bitumen! 

For full information on this revolution in roofing, call your local Fiberg}as 

sonal felts! Branch Office. Or write direct to Owens-Corning Fiberglas Corporation, Dept. 
Bended for 10, 15, or 20 years! 91-D, Toledo 1, Ohio. 


or Se KOOVRINLEN © | 
% . ’ b i 7, 
Roofin Products risexctas rerma-PLy . FIBERGLAS BASE 
I: IBE R GL: \ 5 SHEET « a Sidi FORM SAAD FIBERGLAS oe YARN « mica 


ROOF INSULATION - FIBERGLAS COROTOP® (Cold-application roof resurfacing) 
O7-M. (Rag. U.S. Put. OF.) O-C.F. Comp. 
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[ Filed January 25, 1960] 


AMENDMENT TO MOTION FILED JANUARY 22, 1960; 
THAT THE COURT REPORT IN FULL THE EVIDEN E 
OFFERED ON BEHALF OF PLAINTIFF, AND EXCLUDED, 
DURING THE TRIAL OF THIS CASE. 

| 


The aforesaid motion is hereby amended as follows: 

By striking the paragraph under the heading "Advertisements", 
occuring on pages Nos. 7 and 8 thereof, and substituting the following: 

Sheet Metal Worker, March, 1948, p. 24, stating: "Get these 4 
advantages with Fiberglas Mop Yarn: 1. Can't char or burn; 2. Provides 
longer life; 3. Remains uniform longer; 4. Spreads smoothly and evenly." 

Pioneer, July, 1946, p. 5, stating: "Roofers Enthusiastic About 
New Mop Material. Roofers call Fiberglas Mop Yarn one of the most 
important roofing application development of recent years * | ee, 

Sheet Metal Worker, April, 1947, p. 81, stating: "Fiberglas Mop 
Yarn - the first mop yarn improvement ina generation of roofers -is 
winning nationwide preference in the entire roofing industry * el 

Sheet Metal Worker, June, 1948, in which the advantages of fiber- 
glas mop yarn are specified and stating: "For full information, get in 
touch with your Fiberglas Mop Yarn Distributor, today, or write Owens- 
Corning Fiberglas Corporation, Department 931, Toledo 1, Ohio. Branches 
in principal cities". | 

Sheet Metal Worker, September, 1947, stating: "Now you can get 
Fiberglas advantages in ready-made mops (names of manufacturers 
furnished on request) or in skeins for replacement ile aaa | 

All of these advertisements were by defendant and were excluded, 
Tr. 38. Copies are attached hereto. The advertisements attached to the 
original motion are already of record and were attached through error. 


/s/ Conder C. Henry 
* * * 


CERTIFICATE OF SERVICE 

I hereby certify that on this 25th day of January, 1960, I caused a 

copy of the foregoing and annexed Amendment to Motion to be delivered 
to Lloyd Symington, Esq., attorney for defendant, at 1701 K Street, N.W., 
Washington, D. C. 


/s/ Conder C. Henry 
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[ Filed March 8, 1960] 

ORDER DENYING MOTION FOR 

AMENDED FINDINGS OF FACT 

The plaintiff's motion for the entry of Amended Findings of Fact 
under Rule 52-b of the Federal Rules of Civil Procedure is hereby denied. 
/s/ Joseph C. McGarraghy 
JUDGE 

March 8, 1960 
(N) 


[ Filed March 8, 1960] 
ORDER DENYING MOTION UNDER RULE 43-c 
The Court is of the opinion that the motion filed herein on January 
22, 1960 is not timely. To grant the motion would in effect reopen the 
trial record upon which the Court made its Findings of Fact, Conclusions 
of Law, and entered Judgment. The rule which the plaintiff invokes ap- 


plies only to proceedings during the course of the trial. Accordingly, 


the plaintiff's motion entitled "MOTION UNDER RULE 43-c, F.R.C.P. 
THAT THE COURT REPORT IN FULL THE EVIDENCE OFFERED 
ON BEHALF OF THE PLAINTIFF, AND EXCLUDED, DURING THE 
TRIAL OF THIS CASE" is denied. 


/s/ Joseph C. McGarraghy 
JUDGE 


March 8, 1960 
(N) 


[ Filed March 18, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 18th day of March, 1960, that HALORO, 
INC., plaintiff in the above cause, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 15th day of January, 1960 in favor of Defendant 


against said Plaintiff. /s/ Conder C. Henry 
Attorney for Plaintiff * * * 
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The investigation disclosed that the * 
previous policy) of selling yarn to roof 
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own mops was |not a wise sales poli 
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Docket Number 16,085 
IN THE UNITED STATES PATENT OFFICE 


In re application of 2 | 
FRANK K. LOWER and : | 
- THOMAS R. HATZ, JR. : | 
Serial No. 642,664 : Div. 27, Room 7719 
Filed January 22, 1946 ‘ 
For: SPUN GLASS MOP : 


AFFIDAVIT 


The Commissioner of Patents ! 
Washington 25, D.C. | 
| 


Sir: 

JOHN M. HALL, being duly sworn, deposes and says that he is 
Manager of Sales for Hall and Carpenter, Philadelphia , Pennsylvania, 
distributors of roofing and heating supplies, and that he is familiar 
with the mop which is disclosed in the above-identified application, the 
same being exploited under the trade-name of "MIRACLE MOP". 

Affiant further states that Hall and Carpenter have been serving 
the sheet metal, roofing, and heating trades for eighty years and that 
during his experience with the company, the "MIRACLE MOE" is the 
first great improvement in roofing mop construction since the beginning 
of pitch andasphalt roofing. It is the construction of the mop comprised 
of glass yarn that will not burn, tubular handle, guaranteed performance 
by the manufacturer, and other characteristics which in his opinion are 
but a few of the sales highlights of this product. | 

Affiant further states that the customers of Hall and Carpenter 
who have bought these mops all comment very favorably respecting the 
same. Some old timers of the trade who are slow to adopt new products 

are recommending and using this mop extensively. The favorable ac- 
ceptance by the tade of the mop in question is evidenced by the repeat 
orders which Affiant's firm has received, such repeat orders, in 
Affiant's opinion, speaking for themselves. 
/s/ John M. Hall 


[| Acknowledge me nt ] 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D.C. 
Sir: 

MAX REIHMANN, JR., being duly sworn, deposes and says 
that he is in the roofing business, being located at Camden, New Jersey, 
and that he is familiar with the mop sold under the trade-name of 
"MIRACLE MOP", which he understands is the subject of the above- 
identified application. 

Affiant further states that he has conducted his own business for 
thirty-five years and that for twelve years prior to that was also en- 
gaged in the roofing trade; and that in all that period of time he applied 
hot roofs with cotton mops until he discovered the existence of the 
“MIRACLE MOP" and found it to be so far superior to a cotton mop 
that its only similarity is in appearance. 

Since Affiant became familiar with the "MIRACLE MOP", he 
has found that with careful usage it will outlast a great many cotton 
mops and that the financial saving effected directly by the longer life of 
the "MIRACLE MOP", as well as the time saved in labor of roofers in 
attempting to use a shorter or depreciated cotton mop and the time 
saved in not having to wait for the preparation of a new mop, is very 
substantial. From Affiant's own experience, he is completely sold on 
the superiority in use of the "MIRACLE MOP". 

/s/ Max Reihmann, Jr. 


[Acknowledgement] 


i 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: 
JAMES F. BESWICK, being duly sworn, deposes and says that 
he is in the roofing, heating, and spouting business, being located at 
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Camden, New Jersey, that he has been in business for himself since 
1930, starting to learn the roofing trade in 1924, and that as a result 
of this experience, is thoroughly familiar with the practices of that 
trade. | 

Affiant further states that he is familiar with the "MIRACLE 
MOP" which he understands is the subject of the above-identified ap- 
plication, and that because of his above-mentioned experience, he feels 
qualified to pass upon the comparative values of the "MIRACLE MOP" 
and the ordinary cotton mop. In Affiant's opinion, the "MIRACLE 
MOP" js the finest thing that has been offered to roofers. It has always 
been his custom to make up two or three cotton mops before Istarting 
the day's work, but with the "MIRACLE" or glass mop, this has been 
eliminated and the glass mop can be used day in and day out without 
danger of its burning out. Affiant now considers the "MIRACLE MOF" 
as a piece of equipment the same as his ladders and other things. 

Affiant further states that he has tried many different mop yarns 


in a search for one that would not burn and be more satisfactory gene- 
rally, but that the "MIRACLE MOP" is the only one that he has used 
that does not burn out. From his own experience in the general knowl- 
edge of the trade, he has no hesitation in stating his opinion that the 
"MIRACLE MOP" is a development that satisfactorily solves the prob- 
lem of applying hot roofs, and that it is something that roofers have 
hoped for for years but thought impossible. | 

/s/ James F. Beswick 
| Acknowledgement] 


AFFIDAVIT 
The Commissioner of Patents 
Washington, 25, D. C. 
Sir: . | 
JOHN J. BOYLE, being duly sworn, deposes and says that he 


has been a salesman of roofing materials for eleven years, and that in 
| 
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all his experience he has known roofing mops to be made only of cotton 
yarn, which was generally unsatisfactory because of shortness of life, 
waste in roofers' time as the mop deteriorated and/or had to be re- 
placed, etc. 

Affiant further states that he became acquainted with the 
"MIRACLE MOE", which he understands is the subject matter of the 
above-identified application, and was impressed to the extent that he 
decided to promote it as one of his products for sale. Affiant soon sold 
a few of his roofer friends "MIRACLE MOPS", and as a result of these 
sales, found that the mops would sell themselves and that his original 
customers not only repeated their orders for the mops but spread the 
word so enthusiastically that other roofers came to him for "MIRACLE 
MOPS". After using these mops, his customers thought them to be so 
far superior to cotton mops that they decided only to use "MIRACLE 
MOPS" in the future. 

/s/ John J. Boyle 


| Acknowledgement] 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: 

ALLEN H. KIRBY, JR., being duly sworn, deposes and says 
that he is Manager of Sales of Berger Brothers Company, Philadelphia, 
Pennsylvania, a company which deals in sheet metal jobbers' supplies 
and is a manufacturer of a line of hardware used in the building trade. 

Affiant further states that he is familiar with the mop sold under 
the trade-name of ''MIRACLE MOP", which he understands is the sub- 
ject of the above-identified application and which he regards as one of 
the finest accessories that was ever added to the built-up lines. The 
life of a cotton mop used by roofers depends, in Affiant's opinion, en- 
tirely upon the mechanic who is using it, and with good care, a cotton 


227 


mop will probably cover twenty or twenty-five squares of roofing. 
However, it can be completely destroyed by high temperature asphalt 
or pitch which is encountered daily in the roofing trade, and while the 
cost of cotton mops is relatively small, the labor of three or four roof- 
ers is usually lost while another mop is being repaired. Furthermore, 
the wear from abrasions lessens the carrying capacity of a cotton mop 
of asphalt and pitch, with the result that the coverage is correspond- 
ingly slowed up due to the shortness and/or smallness of the mop pro- 
duced by such wears. The additional cost, however, of the "MIRACLE 
MOP" is more than off-set by the saving of labor, and Affiant has no 


hesitation in recommending this mop to his trade. 
/s/ Allen H. Kirby, Jr. 


[| Acknowledgement] 


U.S. Patent Office 
Aug. 9, 1948 
Division 27 

The Commissioner of Patents 

Washington 25, D. C. 

Sir: | 

This is in further response to the Office Action of September 17, 
1947 and supplemental to the amendment dated January 20, 1948. 

In addition to the five affidavits presented with the amendment 
filed February 4, 1947, applicant is attaching herewith five additional 
affidavits, one from the coinventor, Thomas R. Hatz, Jr. and the 
others from individuals engaged in the roofing business, as follows: 
FRANK K. LOWER, ROBERT AUSTERMUHL, GEORGE M,. PATTER- 
SON, and O. P. ANDERSON. The Examiner's attention is respectfully 
directed to these affidavits, which indicate what an extensive commer - 
cial, successful development of the instant Spun Glass Mop has taken 
place. With the affidavit of the coinventor five exhibits designated A 
to E respectively are also attached. This last mentioned affidavit to- 
gether with the exhibits attached thereto appear to establish that 
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applicants' invention is being exploited by parties other than themselves. 
It is thought to be all the more imperative that protection commensurate 
with the advance made in the art be accorded applicant at an early a 

date as practicable. The affidavits and exhibits are self-explanatory 
and are further indicative that applicants' invention in this field has had 
no counterpart hitherto. 

In the prior amendments filed applicants at some length cited 
authorities whose rulings in cases of somewhat similar or parallel 
import should, it is believed, guide and amply warrant the Examiner 
in the allowance of the claims of the present case. The extraordinary 
simplicity of their invention is apt to give a false impression as to the 
value of the concept and its scope. In this regard, we call attention to 
the holding in the case of Diamond Rubber Co. v. Consolidated Rubber 
Tire Co. 220 U.S. 428, 434-435 wherein the Court said: 

"Its simplicity should not blind us as to its character. Many 

things, and the patent law abounds in illustrations, seem obvi- 

ous after they have been done, and, 'in the light of the accom- 
plished result, 'it is often a matter of wonder how they so long 

‘eluded the search of the discoverer and set at defiance the 


speculations of inventive genius. ‘Pearl v. Ocean Mills, 11 


Off. Gaz 2. Knowledge after the event is always easy, and 


problems once solved present no difficulties, indeed, may be 
represented as never having had any, and expert witnesses may 
be brought forward to show that the new thing which seemed to 
have eluded the search of the world was always ready at hand 
and easy to be seen by a merely skillful attention. But the law 
has other tests of the invention than subtle conjectures of what 
might have been seen and yet was not. It regards a change as 
evidence of novelty, the acceptance and utility of change as a 
further evidence, even as demonstration." 
The commercial success of the device under consideration isa 
strong argument as to the value of the invention involved, all the more 


So since over a period of many years, no outstanding improvement in 
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the related field would seem to have been effected. The patents cited 
and the affidavits filed appear to corroborate this statement. 
While it is not desired to burden the record with citations of 
many decisions applicable to the case at bar, itis thought the ruling in 
the case of Safety Car Heating and Lighting Company, Inc. v. General 
Electric Co. et al, 69 U.S.P.Q., 401, 402, C.C.A., Second Circuit 


seems relevant as deciding an issue of somewhat similar purport. In 


this last mentioned case, it was stated: 
"In appraising an inventor's contribution to the art, as we have 
often said the most reliable test is to look at the situation be- 
fore and after it appears. Substantially all inventions are for 
the combination of old elements; what counts is the selection 
out of all their possible permutations of that new combination 


which will be serviceable." 


Allowance of the claims as now presented in view of the facts 
presented and the rulings cited is sincerely felt to be amply warranted, 
and the Examiner, therefore, is now respectfully urged to accord appli- 
cants the protection set forth which, it is submitted, is specific to the 
instant invention. 

Respectfully submitted, 


FRANK K. LOWER and. 
THOMAS R. HATZ, JR. 


By: /s/ Joshuar H. Potts 
Their Attorney 


Philadelphia 7, Pennsylvania 
August 5, 1948 


eS 


| Mail Division, Aug 6, 1948] U.S. Patent Office 
August 9, 1948 
Division 27 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D.C. 
Dear Sir: 

FRANK K. LOWER, being duly sworn, according to law, de- 
poses and says that he and THOMAS R. HATZ, JR. jointly discovered 
and invented the Mop disclosed in the above-entitled Application for 
Patent; that they started to experiment in an endeavor to make a mop 
that would be more durable and more efficient than the yarn mops that 
had been in use for generations, and succeeded in finally making the 
mop described in the above-entitled Application for Patent which has 
proved highly efficient and durable and has met with such success that 
the market has been flooded with infringing devices by many manufac- 
turers; that for a period of four (4) months last year Owens-Corning 
refused to sell them strands until after they had their lawyers take up 
correspondence with said Company when it again continued to sell them 
fiber glass strands. 

Deponent has read over the affidavit signed by his co-inventor, 
THOMAS R. HATZ, JR., and as to the stateme nts of their experiments 
and use and of the infringing devices therein stated, they are true ex- 
cept things that are stated on information and belief and those that have 
occurred since the latter part of 1945 deponent is familiar with and 
states that he believes that they are true. 

Signed at Philadelphia, in the County of Philadelphia, and Com- 
monwealth of Fennsylvania, this 20th day of July, A.D. 1948. 

/s/ Frank K. Lower 


| Acknowledgement] 


a a 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Dear Sir: 

O. P. ANDERSON, being duly sworn, according to law, deposes 
and says that he has had over twenty-five (25) years' experience in the 
Roofing Supply business. He isa representative of Berger Brothers 
Company, of 229 to 237 Arch Street, Philadelphia, Pennsylvania; that 
his address and residence is 213 Cuthbert Road, Collingswood, New 
Jersey; that the territory that he covers is South Jersey, that is being 
the Southern part of the State of New Jersey; that he contacts continu- 
ally people who are in the Roofing business and Roofing Supply business; 

In his opinion, the SPUN GLASS MOP, involved in the above- 
entitled Application for Patent, and known on the market as “THE 
MIRACLE MOP" constitutes the greatest improvement and contribution 


to the industry of Mops for application of cement and other materials 
in the roofing industry that has been produced during all of his twenty - 
five (25) years' experience; that he has talked to many users of said 
Mop and they are universally loud in their praise of it, most of them 
stating that one of them outlasts many of any former mop that was upon 
the market. The mop involved in the above- mentioned Application in 
performance and durability is truly the answer to the roofer" Ss prayer; 
Those engaged in the roofing business have been complaining 
during all of his experience and contacts with them for the past twenty - 
five (25) years of the shortness of the life of the mops that were on the 
market for this purpose. It resulted not only in the loss of! time of the 
workmen while a new mop was being arranged after one had burned out, 


but the time and work of producing the new mop; 


The Glass Fiber Mops of the Applicants involved in the above- 


identified Application are not only more economical while in use but 
outlast anything on the market before many times over. It ‘supplies a 
demand that those engaged in the roofing business have been in search 


of without success. 
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The above statements are true of affiant's personal knowledge 
as well as upon information and belief upon statements made by in- 
numerable individuals engaged in the Roofing business with whom he has 
been in contact and where they have used 'THE MIRACLE MOP" iden- 
tified in the above-entitled Application for Patent. 

Signed at City of Collingswood, County of 
State of New Jersey. 

/s/ O. P. Anderson 


| Acknowledgeme nt] 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Dear Sir: 

ROBERT AUSTERMUHL, being duly sworn, according to law, 
deposes and says that his address is 124 North 3rd Street, Camden, 
New Jersey; that he owns the business of Geo. Austermuhl & Son, in 
the Roofing and Heating business, that he has been personally engaged 
in the business for over twenty-five (25) years, his father being de- 
ceased; that during all of his experience in the Roofing business his 
firm, in common with all others, had continual trouble with mops 
burning out and the constant care and expense of keeping them in order; 

That deponent can truthfully state that he was amazed with the 
performance of the fiber glass mop, known in the trade as ''THE 
MIRACLE MOE", which he purchased from the Berger Brothers Com- 
pany of Philadelphia, Pennsylvania; that his men report that this mop 
is by far superior to the yarn mops that they have always been com- 
pelled to use because it holds the heat and permits the asphalt to flow 
more evenly and smoothly, yet it will not burn and does not burn; they 
have found that it is much easier to re-heat and it has so far outlasted 
about six (6) yarn mops, and we do not know how much longer it will 


last as we are still using it, 
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During all of deponent's experience, there has beena continual 
desire and demand among those engaged in the Roofing and Heating busi- 
ness for a mop that would last longer and be more efficient than the yarn 
mops that we have been compelled to use all this time until the fiber 
glass mop was discovered or invented by Frank K. Lower and) Thomas 
R. Hatz, Jr. , known in the trade as "THE MIRACLE MOP", and we 
think the name justly describes its merits; | 

The aluminum handle is another very good feature due to its 
lightness and it is easy to keep clean and, like the mop, it will not burn 
or char like the old wood handles; the time saved inthe having | to con- 
stantly change mops during the application of roofs certainly warrants 
the difference in the price which is considerably more than the cotton 
yarn mops available and that have been available during all of his ex- 
perience, and which are being substituted wherever "THE MIRACLE 
MOP" has been tried; 

That so far as deponent knows, or has been able to learn, this 


is the most advanced step made in roofing applications since we changed 
from wood burning kettle to oil fired kettles many years ago; deponent 
believes that this discovery or invention possesses great utility and 
supplies a long felt deficiency in the mops used for applying cement or 
other materials; it is easy to keep clean, will not burn, and does not 
harden when not in use; 

Deponent states that all of the above is true of his own personal 
knowledge except as to those stated upon information and belief, and as 
to those matters, he believes them to be true because they correspond 
with his own observations and experience. | 

Signed at City of Camden, County of Camden, State of New Jersey 

/s/ Robert Austermuhl | 
[ Acknowledgement] | 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Dear Sir: 

THOMAS R. HATZ, JR. , being duly sworn, according to law, 
deposes and states that he has been in the Roofing business over twenty 
(20) years, for three (3) years of the time was associated with his 
father in the business; that he is one of the Applicants for Patent on 
"SPUN GLASS MOE", Serial Number 642,664, filed in the United States 
Patent Office January 22, 1946; that prior to the discovery and inven- 
tion of Frank K. Lower and himself disclosed in the above -identified 
Application for Patent, all roofing mops were made of cotton yarn 
strands and were continually burning out, became hard when not in use, 
caused a great deal of loss of time of labor when one would take fire 
and the laborers would have to wait until a new one was made or pro- 
duced, and their life was very limited because they could not stand the 
extreme heat and the wear that was placed upon them when being used 
to spread hot cement, tar, or other material; that during all of the 
years that he has been in the business of roofing there has been a con- 
stant demand for a mop that would last longer and be more efficient 
while in use and less trouble to keep in repair and in working condition; 

The discovery and invention by himself and Frank K. Lower of 
the Fiber Glass Mop has solved the question that has been constantly 
sought for for over twenty (20) years that he has been in the business 
and he does not know, of his own knowledge, how much longer. 

Attached hereto is a circular entitled "THE MIRACLE MOP" 
and the statements therein are true of his own knowledge, said circular, 
along with the strand from a "MIRACLE MOP" is marked Exhibit "A", 
and made a part hereof; 

That wherever they have sold one of "THE MIRACLE MOFS", 
the purchasers have been delighted with the results and perfectly will- 


ing to pay the higher price for them over what the former mops could 
be bought for. 
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Filed herewith is a copy of the VOICE OF THE ROOFING IN- 
DUSTRY magazine for June, 1947. On page 30 there is an article 
headed "THIS NEW GLASS MOP REALLY SOAKS UP HOTSTUFF", 
containing a cut of a glass mop said, in the article, to be placed on the 
market by Klass Fiber Products Co., a distributor of Owens-Corning 
products, organized only last June, being long after Applicants had 
made their invention and long after they had filed their Application for 
Patent; said article discloses and describes the invention claimed in 
the above-entitled Application for Patent of deponent and his co-inventor; 
Owens-Corning having acquired, or been sent a copy of deponent's ad- 
vertisement , the wording of portions of this ad are convincing evidence 
that it was copied in part from the advertising that deponent and his co- 


inventor sent out. | 
Deponent is informed that the Owens-Corning Fiber Glass ad 
was sent to practically every roofer in his section of the country except 
to deponent, indicating that he and his co-inventor were deliberately 
omitted from the mailing list. 
Page 30, cut from the VOICE OF THE ROOFING INDUSTRY, 
for June, 1947, headed "THIS NEW GLASS MOP REALLY SOAKS UP 


HOT STUFF" is attached hereto and marked deponent's Exhibit "B", 
| 


and made a part hereof. 

In AMERICAN ARTISAN, of February, 1948, on page 34, is an 
entire page of an advertisement headed "GET THESE 4 ADVANTAGES 
WITH FIBERGLAS MOP YARN" with illustrations of Owens-Corning 
Fiberglas Corporation, being the ad of Owens-Corning Fiberglas Cor- 
poration, which company has been clearly infringing upon deponent's 
invention since 1947. Said page 34 of the February issue of AMERICAN 
ARTISAN is attached hereto, marked deponent's Exhibit nent, and made 
a part hereof. | 

In THE PIONEER of October, 1946 magazine, on page 9, ap- 
pears an article showing a cut of the fiber glass strands stating that 
"Glass Fiber Mop designed to save time in applying bitumen, to roofing. 


The outstanding feature of this mop unit is its long service life which 
| 
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results from the fact that the glass fibers do not burn or char when 
dipped into the bitumen which is usually applied at temperatures be- 
tween 400 and 600 degrees F." It is believed that this article appeared 
as a result of the publication of deponent's invention. Said magazine 

is attached hereto, marked Deponent's Exhibit "D" and made a part 
hereof. 

It will be noted that the Application of deponent et al was filed 
nine (9) months ahead of this. Their invention had been publicized and 
circularized and, undoubtedly, the above article was published as a re- 
sult of the publicity given the invention of deponent and his associate. 

Attached hereto, marked Exhibit "E"’, and made a part hereof 
isacopy of an advertisement on a mailing card showing a cut of depo- 
nent's mop or one substantially identical bearing the following "AT 
LAST A ROOF MOP THAT WON'T BURN IT'S FIBERGLAS"" This ad- 
vertisement was, evidently, copied from an advertisement of deponent. 

Deponent and his associate have not had the means to widely ad- 
vertise their Fiber Glass Mop, and for four (4) months last year Owens- 
Corning refused to sell deponent and his co-inventor glass for making 
their mops. After deponent and his associate had their attorneys, 
Pepper, Bodine & Stokes, take up the matter with Owens-Corning 
Fiberglas Corp. it then agreed to sell them the yarn. 

Deponent further states that he believes that no one had discov- 
ered that Fiber Glass might be used in making a roofing mop, nor had 
discovered the miraculous, unsuspected durability and efficiency of a 
mop made of this material and, in fact, though Fiber Glass strands had 
been used for other purposes, it is believed that the Applicants of the 
above-entitled Application for Patent were the first to make the discovery 
and invention of a Fiber Glass Mop, which has resulted in saving time , 


expense, and the time of laborers when the roofers would be delayed in 


making a new mop, which were always in danger of catching fire and 


burning, which ended its life then and there and, in any event, a very 
short life in use, and the new mops, like the deponent and his co- 
inventor's invention are efficient, durable and do much better work and 
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| 
will not burn, not deteriorate, and last for an unbelievably long time as 


compared with the mops heretofore is use. 
Signed at Westmont in the County of Camden, and State of New 


Jersey, this 30th day of July, A.D. 1948. | 
/s/ Thomas R. Hatz, Ir} 


[ Acknowledgement] 


U.S. Patent Office 
August 9, 1948 | 
Docket Number 16,085 Division 27 
Mail Division 

August 6, 1948 

U.S. Patent Office 


IN THE UNITED STATES PATENT 
OFFICE 


In re application of 
FRANK K. LOWER and 
THOMAS R. HATZ, JR. 
Serial No. 642,664 
Filed: January 22, 1946 
For: SPUN GLASS MOF 


AFFIDAVIT -- GEORGE M. PATTERSON 
The Commissioner of Patents | 
Washington 25, D. C. 


Division 27, Room 7719 


Dear Sir: 
GEORGE M. PATTERSON, being duly sworn according to law, 
deposes and says that his occupation is that of a Roofer, and his address 
is 2736 North Front Street, Philadelphia, County of Philadelphia , Com- 
monwealth of Pennsylvania; that he has grown up in the Roofing business, 


with his father, his father having been engaged in the business for fifty 
(50) years and that he has been actually engaged in the business for 
more than twenty (20) years of Roofing, specializing in asphalt roofing; 
That after having used the Mop identified in the abové-entitled 
Application for Patent he is very glad to highly recommend said Roofing 
Mop to anyone, including the United States Patent Office; ever since the 
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Mop above described and known commercially as "THE MIRACLE 
MOP", in use since January, 1946, our firm has used nothing but 


spun-glass for roofing mops. It is so superior to cotton or string for 


mops that we estimate that our mop costs have been reduced by more 
than half; "THE MIRACLE MOP" lasts for an almost unbelievable 
length of time as compared with the other mops in use and available 
prior to the discovery of Frank K. Lower and Thomas R. Hatz, Jr. 
The previous mops were continually burning out and hardened when they 
were taken out and let stand and had many very objectionable features, 
all of which are eliminated by the discovery of Frank K. Lower and 
Thomas R. Hatz, Jr.; 

He believes that this discovery is the most important roofing 
improvement that he has ever seen in all of his experience and he has 
been advised of the same thing by other people, his father, for in- 
stance, who has been in the business for fifty (50) years; 

‘THE MIRACLE MOP" requires no special care, does not burn, 
and lasts indefinitely, where all of the mops in use before required 
constant care and were continually burning out, and consuming time 
and expense in replacements. 

The foregoing statements are true of deponent's own personal 
knowledge except as to the things that are herein stated upon information 
and belief and as to those matters he believes them to be true because 
they correspond with his own experience and knowledge. 

Signed at City of Phila. , County of Phila. , State of Penna. 

/s/ George M. Patterson 


ean 
[ Filed December 13, 1955] PLAINTIEF’S EXSIEIT 10 


EXCERPTS FROM | 
WARREN J. ROWLEY'S APPLICATION FOR PATENT 
Serial No. 665,261, dated April 26, 1946. 
* * * | 
eevee R3790-1 

The title has been amended in accordance with Examiner's request. 

New claims 8 and 9 have been added to additionally point out the in- 
ventive features of applicant's improved mop. 

As pointed out in applicant's specification on page 2, Lines 5 to 27 
inclusive, numerous disadvantages of conventional mops are given which 
are corrected by the present invention. Some of these disadvantages 
are rapid disintegration of the mop head due to extreme temperatures of 
the liquids, extremely short life of the mop, bulges and unsightly condi- 
tion of the finished roof due to scattered broken cords on the coated sur- 
face, high cost of frequently replacing mop heads and many other dis- 
advantages such as increased labor and time required for a particular 
job. | 

The Examiner has rejected applicant's claims on the Cass patent 
which certainly does not overcome any of the above disadvantages. In 
fact, the patentee merely discloses an interchangeable handle for the 
conventional mop head so that the handle may be used over and over again. 
No mention is made in the patent of improving the mop head to increase 
its life and to more satisfactorily apply the material. | 

The fibers employed by applicant in the production of the mop head 
are of refractory material, such for example as glass, and therefore 
may be used for the application of heated materials without danger of 
seorehing and deterioration. The advantage of the above will be readily 
appreciated when considering that mops having cords of cotton or other 
similar material soon disintegrate when used to apply heated materials 
such as hot asphalt and leave loose strings or cords on the coated surface. 


As aresult, air pockets may be created between adjacent layers of the 
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asphalt and the quality of the surface is greatly impaired. Moreover, 
cords of glass fibers have substantially increased strength since the con- 
tinuous fibers are individually held to the mop handle. In addition, the 
mops of the present invention are substantially cheaper due to their 
greatly increased normal life. It can therefore be seen that applicant 
has produced a mop having an entirely new mop head which does not have 
the many disadvantages of the prior types of mop heads. 

It will also be noted that the large aggregate surface area presented 
by the fine fibers relative to their mass provide substantially greater 
holding capacity for liquids, thus enabling a greater quantity of liquid to 
be applied with one dipping of the mop. It will further be noted that the 
cords may unravel at their ends to provide a "feather edge" which sub- 
stantially aids in obtaining a thin, uniform coating of liquid on the mop- 
ped surface. Also, since the fibers are non-absorbent, the liquid is 
readily available to be transferred from the mop to the surface to be 
coated and a very little liquid remains in the mop after a mopping opera- 
tion. Moreover, the fibers have a high rate of heat conductivity so that 
any asphalt or other liquid remaining in the mop after a mopping opera- 
tion and that has been allowed to harden will quickly soften under the ap- 
plication of heat for subsequent use. 

With regard to the Grunberg disclosure, it is noted that this patent 
relates to applicators of the type used in conjunction with bottle stoppers. 
A brush type applicator of this type certainly cannot properly be consid- 
ered the equivalent of a mop and obviously is not suitable for the same 
purpose. There is no mention made in the above patent of the numerous 
advantages obtained by employing glass fibers in the production of a mop 
of the type employed to apply hot liquids such as asphalt to roof or other 
surfaces. These advantages are set forth at some length above and are 
certainly not suggested by the Grunberg disclosure. 

Applicant realizes that glass fibers are old for insulators, such as 
is illustrated in the Baird and Hodgson patents, but such use certainly is 
not a suggestion that the fibers would be extremely suitable for mop heads. 
Thus, these patents add nothing to the patent to Grunberg in the way of 


anticipating applicant's claims. 
* * 


* * 
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The rejection of the claims on the ground of multiplicity has been 
noted, and it is believed that this rejection has been overcomé by the 
cancellation of claims 4, 5 and 8. It is urged that the claims standing 
in the application distinguish from each other sufficiently to warrant 
retaining the same in this case. In detail it will be noted that claim 2 
differs from claim 1 in ‘hat it brings out that the individual strands of 
the cords making up the mop head are composed of glass fibers. Claim 
3 differs from both claims 1 and 2 by bringing out that the individual glass 
fibers making up the cords extend substantially continuously throughout 
the length of the cords. Claim 9 clearly distinguishes from the fore- 
going claims by bringing out that the cords are fastened intermediate the 
ends to the handle of the mop. In view of the above, it will be noted that 
the claims contained in this application clearly distinguish from one 
another, and a withdrawal of the rejection thereof on the ground of multi- 
plicity is solicited. | 
The further rejection of the claims on the patents to Midwinter, 
Weiss or Ricks in view of the patents to Grunberg or Roth has also been 


noted. The principal references are relied upon by the Examiner to show 
the general mop head and the secondary references are apparently relied 
upon to show the use of glass fibers in fabricating mop heads, In con- 
nection with the secondary references, it is interesting to nate that both 
of these patents merely show applicators of the type used in conjunction 
with bottle stoppers for applying the contents of the bottle to a Suitable 
material. Brush applicators of this general type are a far cry from 

mop heads of the type to which the present invention pertains. The 


brushes attached to bottle stoppers shown in the secondary references 
certainly do not suggest the manner in which mop heads may be produced. 
The two are used for entirely different purposes, have no similarity in 
appearance and are produced in an altogether different manner. 

The mop described in the claims standing in this application is for 
the purpose of applying highly heated liquids, such for example, as 
molten asphalt to roofs. It must be admitted that the use of glass or 
refractory fibers for the above purpose possesses many outstanding 
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advantages. These advantages are discussed at some length in the pre- 
ceding amendment and are also described in the specification. There is 
absolutely nothing in the secondary references to tell any one that these 
advantages may be obtained by forming the mops of the primary refer- 
ences of glass fibers. It remained for the applicant to discover that 
mops employed for applying heated liquids, such as hot asphalt, may be 
greatly improved by employing glass fibers, and the mere fact that glass 
fibers in themselves are old in the art does not detract from the inventive 
nature of this discovery. 

Furthermore, applicant's claims define more than merely forming 
the mop of a multiplicity of glass fibers. In claim 1 it will be noted that 
the mop head is defined as composed of a mass of cords wherein each 
cord is composed of intertwisted fine glass fibers. Claims 2, 3 and 9, 
on the other hand, define each cord as composed of a plurality of inter- 
twisted strands, wherein each strand is in turn composed of-glass fibers. 
The references of record do not show these structural.-limitations, and 
therefore, it is submitted that claims 1 to 3 and 9 inclusive are improp- 
erly rejected. 


* * 


Amendment "D" 
May 31, 1950 


The Commissioner of Patents, 
Washington, D. C., 
Sir: 

This is in response to the Official Action of December 7, 1949. 
Please amend the above identified application as follows: 

Rewrite claim 1 as follows: _49_ 

As an article of manufacture, a mop head including a mass of 

cords fastened together and all extending in the same general direction 


from the point of fastening; each of said cords being formed of a plurality 


of intertwisted strands of glass fibers, and each of said strands being 
formed of a plurality of glass fibers wherein the individual fibers extend 
substantially continuously throughout the length of the strands. 
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REMARKS 
A reconsideration of the rejection of claims 2, 3 and 9 
fully requested as it is believed that the combination defined 


jis respect- 


in these 


claims constitutes patentable invention over the art of record and espe- 


cially the patents to Baird et al, Powers, Rasic, Weiss and 


Owens relied 


upon by the Examiner. Applicant's invention is a mop construction 


formed of a mass of cords each of which is fabricated of twisted strands 


of glass fibers. The numerous advantages of this constructi 


| 
on, espe- 


cially its adaptability for applying viscous liquids to a surface are set 


| 
forth in applicant's specification and in the previous arguments. The 


ability of the mop construction to hold large quantities of liquid during 


application of liquids to roofs and the like and the exceptional wearing 


qualities of the mop are benefits which are not attainable thr 


utilization of any of the reference structures. The fact that 


ough the 
|the fibers 


are nonabsorbent is a distinct advantage over the mops of the references 


fabricated of cotton, vegetable fibers or organic wool. 


Claims 2, 3 and 9 clearly differentiate applicant's novel invention 


from the prior art. Claim 2 defines applicant's mop constr 


inclusive of a mass of cords all fastened together at one end 


uction as 


and extend- 


| 
ing in the same general direction, each of the cords being composed of 


a plurality of intertwisted strands of glass fibers, claim 2, i 


in addition, 


specifying that the individual fibers extend continuously throughout the 


length of the cords. Claim 9 specifically defines a roofer's 


‘mop in 


which a mass of cords are fastened to a handle, the ends of the mass ex- 


tending therefrom in the same general direction, each of the 


tending continuously through the mass and composed of glass 


extend continuously throughout the length of the cords. The 
patent does not disclose a mop construction at all but simply 


cords ex- 

! fibers which 
\Baird et al 
an insulating 


material formed of fine glass wool as an insulating medium in electric 


motors or generators. 


There is no hint or suggestion in thi 


S patent of a 


mop construction and hence applicant submits that this reference has no 


bearing whatever upon applicant's invention or the claims in 


this applica- 


tion. The most that can be accorded this patent is the disclosure of a 
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cord formed of strands spun from a mass of glass wool the latter being 
an agglomerate of fibers of indiscriminate lengths. One of the major 
features of applicant's invention is the preservation of the continuity of 
each individual fiber throughout the cords so that each fiber is securely 
fastened to prevent its loss during use of the mop. The Baird patent 
points out (pg. 4, col. 1, ls. 56-57) that the individual fibers 40 of glass 
wool are spun into Strands. That the fibers are not continuous follows 
from the very method in which they are formed as described in the Baird 
patent (pg. 2, col. 2, 1s. 31-46). The patentee points out that the blown 
glass fibers are accumulated into a "mass known as glass wool". Such 
fibers are of indiscriminate lengths and are collected upon a suitable 
conveyor to form a resilient compressible mass of glass wool. Hence, 
strands spun from such a mass are not formed of continuous individual 
fibers as in the present invention. If it were possible to construct a 
mop utilizing the cord disclosed in the Baird patent, such a mop would 
be wholly unsatisfactory for the reason that the individual short fibers 
would not be fastened and hence in a short time the fraying of the strands 
would loosen the fibers causing them to be deposited upon the surface with 
the applied liquid. This patent therefore cannot anticipate the mop con- 
struction defined in applicant's claims. 

The reference to the Powers patent is noted in connection with 
claim 3. The only teaching in the Powers Patent is the application of a 
protective sheet of latex or rubber to glass fibers (pg. 2, col. 2, ls. 28- 


30). Even if it were possible to form some kind of mop construction 


utilizing the teaching of Powers, rubber coated fibers could obviously 

not be used in the distribution of hot melted tar or asphalt. Certainly 

the Powers patent lends no support to the disclosure of Baird as far as 

any anticipatory value in connection with applicant's claimed invention. 

The Rasic patent is directed to a cleaning and polishing mop and specifi- 
cally points out that the mop head is formed of a bunch of absorbent strands 
made from jute, wool, or cotton (pg. 1, col. 2, ls. 22-23). Itis sub- 
mitted that this patent has no bearing whatever upon applicant's claims. 
The Weiss patent is directed to a mop construction for cleaning and 


scouring purposes in which fibrous strands of absorbent material are 
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impregnated with a mixture of vulcanized rubber and abrasive material 
(pg. 1, ls. 55-58). The Weiss mop would be wholly unsuitable and un- 
usable for the purposes for which applicant's invention are utilized. 

This reference does not disclose glass fibers and the rubber impregna- 
tion of the absorbent fibers would most certainly preclude its use as a 
roofers mop. The Owens patent discloses a filter cloth of /spun glass 
yarn coated with rubber, chlorinated rubber or the like. The patentee 
states that the rubber coating is applied under pressure to cause effective 
impregnation of the voids between the glass fibers. The presence of 
such a rubber coating in the fibers of applicant's mop construction would 
integrate the mass into an unusable article because such a mop would not 
hold a supply of liquid for application purposes. The mere fact that the 
patentee mentions that the rubber impregnated glass yarn may be used 
as a brush or a Swab for touch-up work in electroplating falls far short 
asa teaching of how to produce applicant's mop construction. 
One of the most significant factors in support of patentability of ap- 
plicant's construction is that no single reference discloses the mop con- 


struction defined in applicant's claims or any mop of the character dis- 
closed and described in the instant application. It has been repeatedly 
held by the Board of Appeals that in order to negative invention in a novel 
combination, it is not only necessary to find in the prior art a device that 
might be modified to make the construction but somewhere the suggestion 
that the modification ought to be made and how to make it. : Ex parte Gee 
1919 C. D. 49. To the same effect is the opinion of the Board in Ex 
parte Walther Bauersfeld et al, 11 U. S. P. Q. 15 wherein the Board 
stated: 


"It is possible by combining elements and ideas from 
the various references to produce a structure which will 
satisfy the terms of the appealed claims but in our opinion 
one needs the suggestion of the application to make the com- 
bination. The patents themselves do not teach how the 
various features are to be combined for appellants’ purpose." 


A thorough study of the references cited in this application fail to reveal 
| 
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any suggestions therein as to how the reference structures could be com- 
bined to result in applicant's claimed combination, a necessary prere- 
quisite to establish lack of invention upon assumed combinations. Applic- 
ant therefore submits that in the absence of any art disclosing a mop con- 
struction formed of glass fibers as defined in applicant's claims 2, 3 and 
9, they should be allowed to the applicant. 

Claim 1 has been rewritten as claim 10 to more specifically em- 
phasize certain features of applicant's mop construction. The rewritten 
claim defines a mass of cords fastened together and extending in the 
same general direction from the point of fastening, each of the cords 
being formed of intertwisted strands of glass fibers, each strand of 
which is formed of a plurality of glass fibers wherein the individual fibers 
extend substantially continuously throughout the length of the strands. 
The references cited do not show a mop construction as defined in this 
claim. As has been previously pointed out in connection with other 
claims, the glass cord disclosed in figure 12 of the Baird patent is made 
of strands spun from fibers of indiscriminate lengths of glass wool which 
would be wholly unusable in a mop construction for the reasons herein- 
before mentioned. The patents to Rasic, Weiss, Cass, Ricks, Midwinter 
and Briggs all show mop constructions formed of cotton, other vegetable 
fiber or organic wools. The patents to Gwens and Powers merely relate 
to coating glass fibers with latex, rubber or equivalent material. The 
Hodgson patent relates to a battery plate. The British patent to Roth 
and the Grunberg patent merely disclose medication applicators in which 
a group of relatively short untwisted glass fibers are fused to a glass 
stopper for a bottle. It is therefore submitted that claim 10 (rewritten 


claim 1) defines a patentable construction which is not found in any of 


the references of record whether they are considered severally or in 
combination. An allowance of this claim is therefore respectfully 
solicited. 

Applicant reiterates his request that claims 6 and 7 be allowed to 
remain in the case until an issue is reached or until a divisional applica- 
tion has been filed. 
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In view of the foregoing amendments and remarks, it is believed 
that the claims now in this application define a structure not found in the 
art. These claims are not met in terms by any of the disclosures of the 
references and in view of the tremendous advantages and benefits which 
are attained through the use of mop constructions of the character defined 
in applicant's claims, an allowance of this application is believed to be in 


order. 
Respectfully submitted, 


STAELIN & OVERMAN 


By /s/ John W. Overman 
R | 


John W. Overman 
HOE:ml 


P. O. Box 901 
Toledo 1, Ohio 
May 31, 1950 
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Patented Mar. 16, 1954 


UNITED STATES PATENT OFFICE 


2,671,922 
SPUN GLASS ROOFING MOP 


Frank EK. Lower, 


Application January 22, 1946, Serial No. 642,664 


6 Claims. 


1 
This invention relates to a mop and particu- 


In applying asphalt to a roof or a wall surface, 
it is necessary that it be used in the molten state, 


The usual mops of cotton twill, fibre, or the 
like are absorptive and readily saturate with the 
material, thereby making cleaning substantially 

considerable waste 


(CL 15—229) 


showing wear. 

Mops of this material will pick up more asphalt 
from the container and at the same time release 
the asphalt more rapidly, thereby facilitating 
spreading. 

The asphalt may be used at wider ranges of 
temperature as the mop, being noninflammable, 
will not flash should the temperature exceed 
600° F. Mops of spun glass will also hold heat 
longer, than mops of cotton twill, and main- 
taining the higher temperature over a longer 
period of time thereby facilitates spreading the 
asphalt. As the mop. does not absorb the as- 
phalt, it may also be used with the asphalt at 
lower temperatures. 

For these reasons the buckets or containers 
in which the hot asphalt is supplied to the work- 
men may be larger, thereby reducing the num- 
ber of trips to the supply, and also the cost of 
application. 

The object of this invention is, therefore, to 
provide an improved mop for spreading asphalt 
and the like in which a plurality of strands of 
continuous fibrous glass cord are secured to the 
end of a handle with the adjoining portion of 
the handle insulated and with the binding or 
attaching elements also comprising continuous 
fibrous glass cord whereby all inflammable ma- 
terials are removed from the immediate vicinity 
of the mop. 

Another object is to provide a method of as- 
sembling a plurality of nonabsorptive, nonin- 
flammable strands on the end of a handle to 
form a mop, which is comparatively simple and 
economical. 


For a full and more complete understanding 
of the invention, reference may be had to the 
following description and accompanying draw- 
ing, wherein: 

Pigure 1 is a view showing a side elevation of 


and sheath adjacent to the said one end of said 
handle, with the ends of said pins projecting 
outwardly of said sheath; a plurality of strands 
of spun glass fibres which are non-inflammable 
at said high temperatures and substantially not 
affected thereby, said fibres being non-absorbent 
with respect to said asphalt, with the fibres be- 
ing adapted to be lubricated by said asphalt, said 


strands being arranged with the intermediate 79 temperatures and substantia! 


portions thereof disposed about said sheath and 
pins; a glass fibre cord encircling said strands 

the side of said projecting pins remote from 
said 


on 
the more closely adjacent end of said sheath; 


with respect to said molten asphalt, and adapted 
to be lubricated thereby; and a glass fibre cord 


temperatures, the combination of: a handle; a 
plurality of strands of spun 
non-inflammable at said high 


ing non-absorbent with 

but adapted to be lubricated the 5 

being arranged with the inter 

thereof encircling said handle at one end there- 


6. In a roofing mop designed for the spreading 
of asphalt in molten condition and at high ten- 
peratures, the combination of:'a handle; a plu- 
rality of long highiy flexible strands of spun class 
fibres which are non- i at said high 
not affected 
thereby, non-absorbent with respect to said 
molten asphalt, and adapted to be lubricated 
thereby; and means for anchoring said strands 
to said handle, said anchoring means leaving the 


atrands being folded back on themselves over 7g major portion of said strands exposed, free aud 
| 
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5 
unrestricte¢ for the extreme flexing movement 
which is innerent to the use of a roofing mop. 


FRANK EK. LOWER. 
THOMAS R. HATZ, Jr. 
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The present invention relates to a novel appa- reduce the amount of friction caused by the 
ratus for applying a coating material to a multi- grouping and/or sizing operation and to prevent 
friction from acting unequally upon the individ- 

ual filaments within the strand. 

An ancillary object of the invention is to pro- 5 
vide a strand which has substantially no broken 
ends, and which may be packaged on a spool 
without difficulty, and from which spool the 
strand may readily be unwound. 

Another object of the present invention is to 39 
smooth out the jerks in the drawing process 
caused by the traversing of the strand as it is 
wound on a package and to permit the strand to 
remain in the center of the groove or other con- 
cave section of the sizing guide. 

Other objects and advantages of the present 
invention will become apparent from the follow- 
ing description taken in conjunction with the ; 

‘This speed of attenuation has been found to be 
20 Umited not so much by the speeds at which th 
that is, 


grammatically; and 

Fig. 2 is a fragmentary perspective view of my 
novel sizing apparatus. 

The present invention ts based in part upon 
the discovery that by providing yieldability to the 
guide which serves to group the filaments into 
a strand and apply a coating substance, the above 


strand and tendency of the fibers to break apart 
when the sizing material is removed, as noted 
hereinabove, is not encountered when the gather- 
ing guide is mounted upon a spring or other suit- 
able means permitting the eye to yield under 


ing or snarling. 
Referring now more particularly to the draw- 
broadly a 
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may be provided in proximity to the feeder 1, is 

adapted to chill the glass as it emerges from the 

feeder, although the present invention is not 
flamen! 


The filaments 6 as they emerge from the fila- 
mentizing apparatus § are grouped together and 
drawn over a concave guide {2 in the form of 


upon the drum or spool 8. 
The gathering and lubrication guide {2 is pref- 
@0 erably made from a very light metal, such as 
aluminum, in order to keep its inertia as low as 
possible. The free end of the guide is provided 
with a groove 4 (see Fig. 2) having a rounded 
outer surface which may be covered by means of 


is preferably provided with two upstanding 
flanges (8, one at each end thereof, and each se- 
@ cured to and suspended from yielding means {8 
which are preferably in the form of flexible metal 
tapes, composed, for example, of spring steel or 
the like. The upper ends of the tapes 18 may be 
secured to an upper support 20 having dimen- 
sions comparable to the lower support 16, where- 
by supports 16 and 20 and the tapes 19 define 
a which gives approximately 
straight line motion to the guide 12 as it is moved 
by the strand 13. The upper support 20 may be 
mounted upon a lug 50 by means of set screws 
$1. In order to permit pivoting of the system 
under the influence of the traversing movement 
of the strand 13, the lug 58 may be pivotally se- 
cured to a bushing 2! which is located at the bot- 
tom of a sizing container 22. A bolt 53 may be 
provided to hold the lug in place and permit the 
same to pivot in relation to the container 22. 

The container 22 is provided with an outlet ori- 

fice 23 through which sizing material may be fed. 

657A conduit 24 communicates with the outlet 23 
and serves to convey the sizing material to the 
guide !2 by gravitational means, An adjusting 
needle 25 fits into the orifice 23 and may be placed 
im any desired vertical position by means of an 
adjusting pin 26, similar in design to a conven- 
tional oil dripper. 

Arranged preferably in the lower portion of the 
container 22 is a heating means 28, such as an 
immersion type heater using electrical energy 
supplied through the electrical connections 29. 

The container 22 may be adjustably mounted 
upon a suitable elbow 38 to which it is pivotally 
attached for tilting movement by means of a 
pivot bolt 31. The container is held in any de- 
sired position of adjustment by means of a screw 
rod 32 and wing nut 33. 

The elbow 30 in turn may be mounted upon one 
end of an arm 35 having a collar 36 at the oppo- 
site end thereof, fitting around a vertical sup- 
porting rod 31. The collar 36 may swing around 


on the rod 37 and be held in adjusted position by 


ported at the free end thereof is 
is spaced below the guide {2 to 
drippings of sizing material which may fall from 
the guide 12. As shown in Fig. 2, the cup may be 
provided with an opening 44 through which the 
strand 13 may pass without touching the sides of 10 
the cup. When not in operation the cup may be 
swung about the connection 41 out of the path of 
the strand 13. H 

In operation of the present device, a suitable 
coating material such as wax, animal, vegetable 15 
or mineral oils, starch, agar agar, fats, sulphon- 
ated oils, bitumens, fatty acids, alcohols, glue, es- 
ters, gluten, soaps, pectin, rubber, latex, varnish, 
shellac, resins, plastics, cellulose compounds, cel- 
lulose derivatives, or combinations thereof, 
whether in molten condition, solution form, or in 
the form of an emulsion, may be held in the con- 
tainer 22, heated to the desired ture by 
means of the heater 28, and fed the ori- 
fice 23 and through the conduit 24\to the guide 12. 
The pad !2* may be saturated with the coating 
material, especially the groove 4| around which 
the filaments 6 are drawn. filaments in 
being drawn over the pad 12* lubricated by 
the liquid coating material and jare simultane- 
ously coated thereby. In tra’ from the guide 
(2 to the package 10, the coating material may 
be sufficiently solidified that it will not cause the 
adjacent strands upon the package to adhere to 
one another. However, when such substances as 35 
oils, thin solutions or emulsions are applied, the 
coating may remain substantially in a fluid or 
slightly viscous condition on the package which, 
however, does not prevent the strand from being 
unwound. | 40 

Should any filament 6 break during its attenu- 
ation, an operator may restart the stream flow by 
means of a bait or the like and after a prelim- 
inary attenuation may draw the filament adja- 
cent the others across the groove 4, and as it 45 
takes on its allotment of coating material, it joins 
with the other filaments in the strand and passes 
on into the package automatically. 

It is to be observed that in the prccess of coat- 
ing, the guide {2 is supported yiel by means 50 
of the flexible tapes 19 so that w! the strand 13 
is subjected to any unusual or irregular 
pulling forces, even of minute magnitude, the 
guide {2 will yield, maintaining ia substantially 
uniform friction and force against the strand. 55 
Moreover, as the strand is traversed back and 
forth by the traverse 14, the guide| !2 is 
to follow the sideway movements by oscillating 
around the axis of the bolt 53, and thus any jerk- 
ing movements emanating from) the packaging 60 
process are smoothed out and dissipated. This 
arrangement has been found to materially assist 
in the efficiency of the sizing operation. 

Various modifications and variations may be 
resorted to within the spirit anid scope of the 65 
present invention as defined in) the appended 
claims. | 

I claim: | 

1, Means for grouping a multiplicity of indi- 
vidual glass filaments in strand form as they are 70 
continuously being attentuated) which com- 
prises a light weight, concave guide over which 
said individual filaments are wn and over 
which they converge into strand form, means for 
feeding a coating substance to said guide for ap- 75 


ve any surplus 
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Plication to said strand and yielding means for 
supporting said guide and permitting said guide 
to yield w:ch sensitivity in a direction transverse 
to the nc vement of said strand under varying 
stresses in said strand. 

2. Apparatus for simultaneously grouping and 
Sizing a multiplicity of long glass filaments as 
they are being attenuated which comprises a 
concave guide over which said filaments are 
Grawn and by which they are grouped into strand 
form, 2 spring upon which said guide is mounted 
serving to permt yieldability of said guide under 
varying stresses in said strands, and means for 
applying a sizing material to said guide for coat- 
ing the filaments as they are drawn thereover. 

3. Apparatus for sizing a multiplicity of glass 
filaments simultaneously as they are being 
grouped into strand form, which comprises a 
guide over which said filaments are drawn, means 
for supplying a coating material to said guide, 
and means for yieldingly supporting said guide to 
permit seNsitive retraction of said guide under 
the influence of irregular stresses in said strand. 

4. Apparatus for sizing a multiplicity of glass 
filaments simultaneously as they are being 
grouped into strand form, which comprises a 
guide having a groove therein over which said 
filaments are drawn, means for supplying a coat- 
ing material to the surface of said guide and per- 
mitting the same to coat, said filements, and 
means for supporting said guide, said means com- 
prising flexible metal tapes upon which said guide 
is 


suspended. 

5. Apparatus for sizing a multiplicity of glass 
filaments simultaneously as they are being 
grouped into strand form which comprises a 
guide having a groove therein over which said 


3 


flaments are drawn, means for supplying a coat- 
ing material to the surface of said guide and per- 
mitting the same to coat said filaments, and 
means for supporting said guide, said means 
comprisng at least two flexible metal tapes spaced 
apart from one another and arranged substan- 
tially parallel to one another, upon which said 
guide is suspended, said tapes adapted to permit 
substantially straight line retractive movement 
of said guide as irregular stresses are induced in 
said strand. 
6. Apparatus for sizing a multiplicity of glass 
filaments after they have been attenuated and 
while they are being grouped into strand form, 
which comprises a guide having a groove at the 
free end thereof over which said filaments are 
drawn into strand form, a pad over said groove 
capable of being saturated with a coating ma- 
terial, means for supplying coating material to 
said pad, and a spring upon which said guide is 
mounted to permit sensitive yieldability of said 
guide under the stresses present in said strands. 
7. Apparatus for simultaneously grouping and 
sizing a multiplicity of long glass filaments as they 
are being attenuated, which comprises a concave 
guide over which said filaments are drawn and 
by which they are grouped into strand form, a 
spring upon which said guide is mounted serv- 
ing to permit yleldability of said guide under 
varying stresses in said strand, means for per- 
mitting said guide to move transversely to the 
direction of travel of said strand to compensate 
for lateral movements or traversing of said 
strand, and means for applying a sizing mate- 


rial to said guide for coating the filaments as 35 


they are drawn thereover. 
EDWIN J. FISHER. 
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9 Claims. 


My invention relates to starting wicks for oil- 
stove burners. 

The chief object of my invention is the provi- 
sion of a starting wick which will give more 


§& satisfactory service and service for a longer pe- 


riod before requiring attention than will the 
asbestos starting wicks now in general use, and 
also a wick which will have a much longer total 
life. 


10 Another advantage of my wick is that the car- 


WS wick after it has finally accumulated excessive 


gum and carbon deposits, because my wick, un- 
like the asbestos wicks, does not become brittle 
with use and exposure to heat in the burner. 

I find on tests that my glass wick lights con- 


90 siderably faster than the usual asbestos wick, 


and this is probably due to the increased capil- 
larity. Also, the flame will more quickly propa- 
gate about the full circle of the wick. That is 
probably attributable in part to the increased 


8 capillarity and in part to the more uniform sur- 


face of the glass wick whereby the flame in prop- 
agating does not have to travel over ridges and 
other barriers, as in the rough asbestos. Fur- 


following description of specific em- 

ts thereof, wherein: 
Fig. 1 is an axial vertical section through an 
ollstove burner equipped with the wick of my in- 
Fig. 2 is a fragmentary side view of the wick of 
invention with certain yarn ends extended 
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through the feed tube !2 is varied either by a 
feed valve, not shown, or by provisions for rais- 
ing or lowering the feed trough in relation to a 
fixed fuel supply level. The feed trough is 
mounted by a support 13, the details of which 
may be in accordance with various known ex- 
pedients. 

The assembly generally termed the burner 
head rests upon the feed trough and consists of 
the cylindrical inner and outer perforates 14 
and #5 and a surrounding jacket 16. The lower 
ends of the perforates 14 and {5 rest in seats (4 
and 15’ provided in the oppositely flanged upper 
ends of the sides of the trough (1. 

When the burner is started the fuel is fed into 
the lower part of the trough !!, whence it is car-_ 
ried by the capillarity of the wick to the upper 
edge of the wick. The burner head is lifted 
from its seat on the trough to permit a match 
to be inserted between the bottom of the pcr- 
forates and the upper end of the wick to ignite 
fuel fed by the wick. Combustion initially takes 
place in the annular space above the trough and 
between the perforates. After the perforates 
and the trough reach sufficient temperature by 
this preliminary heating satisfactorily to vapor- 
ize the oil, the burner assembly is re-seated and 
the combustion may then take place without the 
annular space between the perforates, by virtue 
of the vaporized ofl passing through the perfora- 
tions, as the normal operation of the burner. 
This is in accordance with the usual practice. 

The wick (0 itself is of the usual size and shape, 
initially being a flat tape cut to a length which 
when inserted in the annular trough {{ will con- 
stitute a ring-shaped wick with its ends substan- 
tially abutting. 

Except for the optional inclusion of reinforc- 
ing wires woven into it, the wick is preferably all 
glass. The wick is woven tape-wise from yarns 
and in the form here shown both the warp yarns 
and the filler yarn are double yarns. Prefer- 
ably each yarn is of a normal diameter between 
sy and ys of an inch and consists of literally 
thousands—15,000, for example—individual glass ‘ 
filaments of diameter less than .00025 inch. 
Such a filament or fibre will weigh about 
1.67 10-* pounds per yard and the yarn will 
run about 500 yards per pound. Glass filaments 
of larger diameter, such as .0005 or .00075 or even 
larger, may be substituted, but are not preferred, 
because the smaller the filament the greater will 
be the capillary action of the wick. 

The glass is preferably a hard glass low in 
alkali with a softening point of about 1500° F., 


J 
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which will satisfactorily prevent objectionable 
sintering at the temperature to which the wick 
is subjected in the burner. 

Even though the filaments in an individual 
yarn be twisted together to make a somewhat 
twisted yarn, or a pair of yarns are twisted tc- 
gether for weaving, the filaments in each yarn 
are still parallel in the sense that they are sub- 
stantially parallel with each other within any 
given section along the yarn even though each 
filament together with other filaments in the 
yarn may describe a helix. The point is that 
the yarn is composed of thousands of filaments 
which are bundled together directionally, so that 
there are thousands of interstices all extending 
longitudinally of the yarn, as distinguished from 
a clumping or matting together of filaments 
which may have the general direction of the 
thread but where the interstices are not direc- 
tionally uniform and the capillary capacity very 
much less. 

When the wick is positioned for use, the filler 
yarns extend vertically and serve as the primary 
capillary means for raising the fuel from the bot- 
tom of the trough. But aiso the warp yarns, 
which lie horizontally, have similar capillary ca- 
pacity and they are intimately concatenated with 
the vertical yarns. This is of advantage espe- 
cially when the fuel feed is cut down to a mini- 
mum for low burning. When the fuel feed is 
low, the vertical yarns would take up all of the 
fuel before it had traveled circumferentially in 
the trough very far from the point of admission, 
but the fuel feed pipe {2 and the flame would 
be concentrated at one side,—were it net for the 
fact that the horizontal yarns carry the fuel 
horizontally and will distribute it about the an- 
gular wick, thereby insuring a uniformly dis- 
tributed flame when the flame is low as well as 
when it is high. 

My glass wick is less susceptible to adhering 2 
layer of carbon or other residual deposits, and its 
capillarity is less subject to impairment by such 
deposits, than is the conventional asbestos wick, 
and apparently for this reason: The bundle of 
thousands of very fine glass filaments which con- 
stitutes each yarn exposes less interstices at its 
surface whereby foreign deposits may adhere. 
Also deposits cannot so well work themselves into 
the interior of the bundle of filaments, and so 
jong as the interior of the filaments is kept free 
from clogging the capillarity of the yarn will not 
be substantially impaired. 

I find on off-and-on tests that under condi- 
tions where the conventional asbestos wick will 
not perform satisfactorily for more than fifty or 
sixty hours before it requires cleaning, my glass 
wick wiil perform satisfactorily without attention 
for some twelve hundred hours, or about twenty 
times as long. 

The glass fibres do not become stiffened or brit- 
tle by continued exposure to the heat of the 
burner, nor does the wick contain any binder ma- 
terial which will become brittle under continued 
exposure to heat. As a result my wick still re- 
tains ‘ts original flexibility or freedom from brit- 
tleness even after long exposure ir use. My glass 
wick is not attacked by kerosene or higher dis- 
tillates in which it may be washed to free ac- 
cumulated deposits. For these reasons it is 
easier to remove accumulated deposits when that 
finally does become necessary and, because of the 
unimpaired flexibility of the wick. the wick is not 
damaged in the handling incident to the removal 
of deposits. 
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Because my glass wick requires) cleaning very 
infrequently and is not substantially impaired by 
the cleaning, its total life is almosti indefinite and 
can be expected to be comparable with the life 
of the stove. 

I find that a wick of reasonably tight weave 
from glass yarns of the weight and character de- 
scribed as preferable will satisfactorily retain its 
shape in an installation such as illustrated. If 
lighter yarns are used, if the web is woven more 
loosely, or if the wick must protrude for some 
distance above the trough without support, it 
may be advisable to incorporate some expedient 
for further stiffening the wick to render it more 
self-supporting. For example, as'shown in Fig. 
3, some or all of the yarns may have light brass 
wires 23 invertwisted therewith and woven along 
with the yarns into the web. The incorporation 
of the wire in the filler yarns which are the ver- 
tical yarns when the wick is in use, are the more 
effective in rendering the wick more self-sup- 
porting. 

Alternatively, the wick may be stiffened to give 
it more self-support by glazing or fusing the sur- 
face by fusing heat as by a blow torch. This 
need rot be a continuous glaze; a spotty or sec- 
tionalized non-continuous glaze will serve the 
purpose. As indicated in Fig. 4, this surface glaz- 
ing may be sectionalized into ersely eX- 
tending areas 24 separated by unglazed areas. 
This serves to stiffen the wick against transverse 
collapsing while permitting it to flex easily longi- 
tudinally. 

I claim: 

a As a starting wick to be disposed in the an- 
nular oil feed trough at the bottom of the space 
between inner and outer cylindrical perforates of 
an oilstove burner, a tape woven from yarns each 
of which is a capillary bundle of thousands of 
substantially parallel glass filaments with fila- 
ment diameters considerably less than .001 inch, 
substantially the entire surfaces of the wick being 
exposed portions of the glass ya.ns. 

2. A starting wick according to| claim 1 rein- 
forced by metal wires extending along some of 
the yarn and woven as @ unit therewith into the 
tape. 

3. Asa starting wick to be disposed in an an- 
nular feed trough at the bottom of a space be- 
tween inner and outer cylindrical perforates of an 
oilstove burner, a tape formed from interwoven 
and intimatcly concatenated horizontal and ver- 
tical yarns, each of which is a capillary bundle 
of thousands of substantially parallel glass fila- 
ments with filament diameters less than .00075 
inch, substantially the entire surfaces of the wick 
being exposed portions of the glass yarns. 

4. A starting wick to be disposed jin the annular 
oil feed trough of an oilstove and formed 
substantially wholly of horizon and vertical 
yarns interwoven into a tape. of the yarns 
being a capillary bundle of tho of substan- 
tially parallel glass filaments with t diam- 
eters in the order of .00025 inch of « hard glass 
relatively low in alkali with a softening point in 
the order of 1500° P. | 

5. A starting wick for oilstove' burners com- 
prising a tape of length, height and thickness 
suitable for operatively fitting the feed trough 
of a standard oilstove burner, the tape being sub- 
stantially all glass and formed of interwoven 
herizontal and vertical yarns, each of which is a 
capillary bundle of thousands of substantially 
parallel filaments, with filament diameters in the 
order of .00025 inch, of hard glass 

| 


Glass relatively low 7s 
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im alkali with a softening point in the order of 8. A starting wick to be disposed in the annu- 
lar feed trough at the bottom of a space between 

inner and outer cylindrical perforates of an oil- 

stove burner, consisting of an all glass-and-metal 

woven tape arranged as a ring with the width of 

the tape upstanding, the horizontal warp being at 

least in part of wire and the vertical weft being 

yarn which is a capillary bundle of thousands of 

parallel glass filaments with fila- 


spaced unglazed 
whereby the wick is stiffened horizontally with- 
Fr substantially impairing its longitudinal flexi- JACOB KESNER KAHN. 
ity. 
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Our invention relates to electrical insulating 
material adapted for a wide variety of uses in 
the fleld of electrical] insulation. In its preferred 
form, the insulating material comprises fine glass 

& wool which may be molded into various forms, 
and which may also be felted or matted and com- 
pressed, rolled or woven into sheets and im- 
pregnated with a suitable binding material or 
materials, The sheets of glass wool fabric or felt 

10 may also, for some purposes and uses, have ap- 
plied thereto a thin surface layer of insulating 
material of the character and for purposes here- 
inafter set forth. 

Among the objects of our invention are the 

15 following: To provide an electrical insulating 
material which may be either molded or made in 
the form of sheets of varying thickness and 
which is inexpensive to manufacture, which 
possesses high insulating qualities, which has 

20 high dielectric resistance and strength so that it 


temperatures without destruction or deteriora- 
tion, which has elasticity and compressibility 
25 adapting it for various uses for which a com- 
paratively incompressible material is unsatis- 
factory. The invention in one of its forms pro- 
vides an material made in sheet 
formation from raw materials which lend them- 
30 selves to wide variations in the thickness, com- 
pressibility, elasticity, fineness and other desired 
properties of the finished product, and which 
adapt it to a wide variety of uses. 
A further and specific object of the invention is 
36 to provide an insulating material of the char- 
acter indicated which 1s particularly adapted for 
use in armatures, commutators and other parts 
of electric generators and motors. At the present 
time mica is extensively used as an insulating 
@ material in such equipment. The insulating seg- 
ments used in the commutators and which are 
interposed between the copper bars or segments 
of such commutators are usually made of mica. 
This applies to most, if not all, of the higher 
45 grade commutators. Mica is a mineral which 
always contains invisible metallic impurities and 
microscopic clefts that weaken its insulating 
properties and render it comparatively unre- 
Mable. The methods of treating the raw mate- 
50 rial to prepare it for use as an insulator are 
costly and the resultant product expensive. The 
mica has certain physical properties which are 
detrimental to its use as insulating segments for 
commutators or in similar situations. The thin 
65 laminae or layers of mica which comprise the 
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sembling the commutator bars, making 
sembling operations difficult and 


position. When these mica segments are 
between the commutator bars they must 
undercut, or in other words, the mica; at the sur- 
face of the commutator must be cut down 

the adjoining copper bars in order! to preven’ 
excessive arcing. When the commutator bars 
during use wear down to the level of the mica, 
further undercutting of the latter becomes neces- 


An object of our invention is to overcome the 


its position without ability of slipping, and 
which in use will wear down as rapidly as the 
adjoining copper bars and thereby eliminate the 
necessity of undercutting or other special treat- 
ment to avoid excessive arcing. ' 

An aim of the present invention is to provide 
an insulating material which when; used with 
commutator segments as a substitute for mica, 
practically eliminates the usual between 
adjoining commutator bars and ? minimizes 
the time and labor involved in the com- 
mutators for such shorts. It is customary to 
test each two adjoining commutator at com- 
paratively high voltages which may range from 
110 volts to 440 volts, or higher. 
When any short occurs during this , scraping 
of the mica segment, or other mani ion, is 
necessary. This involves much time and labor 
and when !t has to be frequently repeated in test- 
ing a single commutator. Such shorts are due 
in part of the surface conductivity of the mica, 
and to various other factors. The present in- 
vention provides an insulating material which ts 
substantially free from these objections, and 
which in use has been found to | practically 
eliminate shorts and thus greatly reduce the 
labor involved in testing the commutator. 

A further difficulty encountered with the use of 
mica, for commutator segments is due' to the fact 
that in finishing the commutator with a cutting 
tool there is a tendency for the edges of the mica 60 
to project above the commutator bars. This 
necessitates a sanding or other operation. An 
object of our invention ts to overcome this difi- 
culty by the provision of a material which turns 
even with or below the copper. 
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A further feature of the insulating material 
forming the subject-matter of our invention, 
which +: .ers it superior to mica for use in elec- 
tric moto... and generators and in various other 
situations, relates to its flexibility and compressi- 
bility. Thus, for example, in building commu- 
tators, this property permits a wide tolerance in 
the thickness both of the insulating material and 
the commutator bars. Mica has very little com- 
pressibility so that when the commutator !s as- 
sembled diffictilty is often experienced in com- 

or drawing it down to specified dimen- 
sions. This difficulty is overcome by the present 
invention. 

A further object of the invention is to provide 
an insulating material which when used for in- 
sulating the various parts of electric motors and 
generators will successfully and permanently 
withstand the combined effects of temperature 
changes and continuous vibration to which it {s 
subjected in use. With the materials which at 
present are generally used as insulating mate- 
rials it appears to be impossible to build a motor 
with the parts held together so securely that 
looseness of parts will not develop in time. The 
heat and continuous vibration gradually misplaces 
and destroys the insulation, causing weakness and 
@ final break down. This trouble is aggravated 
by the wide temperature variations and some- 
times high temperatures to which the motor is 
subjected. An aim of our invention is to over- 
come these objections and provide an insulating 
material which, owing to its elasticity, flexibility, 
beat resisting qualities and high insulating values, 
permits the motor to be compactly built in a man- 
ner to withstand vibration, high temperatures and 
temperature variations without deterioration, 
thereby greatly prolonging the life and efficiency 
of the motor and adapting it for use in situations 
and under conditions where it would be imprac- 
tical or impossible to use motors in which other 
materials are employed and relied on as the insu- 
lating 

Cheap substitutes for mica, such as cotton cloth, 
paper and other organic materials impregnated 
with a binder, are extensively used in the manu- 
facture of armatures and other electrical equip- 
ment. Such materials are inferior and unsatisfac- 
tory. Paper and cotton cloth carbonize at high 
temperatures so that their insulating value is 
destroyed as well as their physical properties. 
The present invention provides an inexpensive in- 
sulating material which is not destroyed and does 
not deteriorate at high temperatures and which 
meets the requirements of a high grade insulat- 


ing material. 
Other objects of the invention will appear here- 


inafter. 

In the accompanying drawings: 

Pig. 1 is a perspective view of a sheet of insu- 
lating material made in accordance with our in- 


ture showing particular! . 

Pig. 4 is a perspective view of an insulating seg- 
ment of the commutator. 

Pig. 5 is a part sectional perspective view of 


the commutator. 

Pig. 6 is a sectional view of an insulating ring 
or collar. 

Pig. 7 is a face view of the same. 


Pho 9 is a sectional perspective view showing a 
8 ‘ 

Fig. 10 is a perspective view showing slot cell 
insulation. 

Fig. 11 is a perspective view of an armature coil 
and shows a method of applying insulating mate- 
rial thereto. 

Pig. 12 is a view of a cord made of our insulat- 
ing material. 

Fig. 13 is a perspective view of a piece of cloth 
or fabric made of the insulating material. 

Fig. 14 is a perspective view of a woven insulat- 
ing tube. 

Fig. 15 is a sectional view of a condenser. 

Fig. 16 is a view of an electric cable wrapped 
with insulating material made in accordance 
with our invention. 

The insulating material may be made in the 
form of sheets 10 of varying sizes, shapes and 
thickness, which sheets may be stamped or cut 
to provide pieces of insulating material of various 
sizes and shapes, depending upon the particular 
uses to which the invention is to be put. In 
general terms, the sheet of insulating material 
comprises a body of glass wool !! which is matted 
or felted and compressed to provide a sheet of 
desired thickness, a binder of insulating material 
with which the wool is impregnated and, if de- 
sired, an outer layer 12 of thin sheet material 
covering both surfaces of the sheet 10. 

The glass wool {1 which forms the body of 
the insulating material consists of individual fi- 
bers or strands of glass, the fineness of which 
may vary as hereinafter pointed out. These fi- 
bers are woven, matted, felted, or otherwise ma- 
nipulated to form an elastic compressible body 
or mass of wool. The particular methods of 
making such material are not a part of the pres- 
ent invention, but one such method may be 
briefly stated as follows: Small streams of mol- 
ten glass are blown by air or steam which 1s 
applied at a high pressure and draws the glass 
out into fine threads or filaments which are in- 
stantaneously solidified while suspended in the 
air and accumulate to form a mass known as 
glass wool. The wool is spread uniformly on @ 
conveyor or the like and transferred thereby to 
rolling equipment by which it is rolled and com- 
pressed to the desired thickness and density. For 
many uses to which the insulation is put, it 1s 
desirable to apply a suitable binding material, 
either before or after the rolling or compressing 
operation. 

The insulating material which is used as & 
binding medium for the wool may consist of shel- 
lac, phenolic condensation product (commonly 
known under the trade name “Bakelite”), latex, 
rubber, rosin, silicate of soda, varnish, either 
bake drying or air drying varnish, or some other 
material, or a combination of such materials, de- 
pending on the specific properties and results 
desired, which evidently will vary to a consider- 
able extent with the particular use to which the 
insulation is to be put. We have found that very 
satisfactory results are obtained with the use 
of either shellac or a phenolic condensation prod- 
uct, as a binding medium alone or in combina- 
tion with other materials, throughout a wide 
range of uses for which the insulating material 
is adapted. The binding material may be used 
in sufficient quantity and have sufficient body 
to fill or substantially fill the interstices of the 
‘wool base and thereby provide a dense, compact, 


16 Fig. 8 is a perspective view of an insulating tube. impervious sheet having high tensile strength 75 
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material fine 
5 wool which may be molded into various forms, 
and which may also be felted or matted and com- 


materials. The sheets of glass wool fabric or felt 
10 may also, for some purposes and uses, have ap- 
plied thereto a thin surface layer of insulating 
material of the character and for purposes here- 
inafter set forth. 
Among the objects of our invention are the 
15 following: To provide an electrical 


sary. | 
‘An object of our invention 1s to overcome the 
above noted difficulties and objections to the use 


insulating 
material which may be either molded or made in 
the form of sheets of varying thickness and 
which is inexpensive to manufacture, which 
possesses 


ment to avoid excessive arcing. | 
An aim of the present invention is to provide 
predentin sale apa er yinnry 
lor mica, 


| between 


95 adapting it for various uses for which a com- 
paratively incompressible material is unsatis- 
factory. The invention in one of its forms pro- 
vides an insulating material made in sheet 


formation from raw materials which lend them- 


30 selves to wide variations in the thickness, com- 


pressibility, elasticity, fineness and other desired 
properties of the finished product, and which 
adapt it to a wide variety of uses. 

A further and specific object of the invention is 


35 to provide an insulating material of the char- 


acter indicated which is particularly adapted for 
use in armatures, commutators and other parts 
of electric generators and motors. At the present 
time mica is extensively used as an insulating 


commutators or in similar situations. 


65 laminae or layers of mica which comprise the 
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A further feature of the insulating material 
forming the subject-matter of our invention, 
which >:n ers it superior to mica for use in elec- 
tric moto.: and generators and in various other 
situations, relates to its flexibility and compressi- 
bility. Thus, for example, in building commu- 
tators, this property permits a wide tolerance in 
the thickness both of the insulating materia] and 
the commutator bars. Mica has very little com- 
pressibility so that when the commutator is as- 
sembled difficulty is often experienced in com- 
pressing or drawing it down to specified dimen- 
sions. This difficulty is overcome by the present 
invention. 

A further object of the invention is to provide 
an insulating material which when used for in- 
sulating the various parts of electric motors and 

will successfully and permanently 
withstand the combined effects of temperature 
changes and continuous vibration to which it is 
subjected in use. With the materials which at 
present are generally used as insulating mate- 
rials {t appears to be impossible to build a motor 
with the parts held together so securely that 
looseness of parts will not develop in time. The 
heat and continuous vibration gradually misplaces 
and destroys the insulation, causing weakness and 
a final break down. This trouble is aggravated 
by the wide temperature variations and some- 
times high temperatures to which the motor is 
subjected. An aim of our invention is to over- 
come these objections and provide an insulating 
material which, owing to its elasticity, flexibility, 
heat resisting qualities and high insulating values, 
permits the motor to be compactly built in a man- 
ner to withstand vibration, high temperatures and 
temperature variations without deterioration, 
thereby greatly prolonging the life and efficiency 
of the motor and adapting it for use in situations 
and under conditions where ‘it would be imprac- 
tical or impossible to use motors in which other 
materials are employed and relied on as the insu- 
lating material. 
Cheap substitutes for mica, such as cotton cloth, 
paper and other organic materials impregnated 
with a binder, are extensively used in the manu- 
facture of armatures and other electrical equip- 
ment. Such materials are inferior and unsatisfac- 
tory. Paper and cotton cloth carbonize at high 
temperatures so that their insulating value 1s 
destroyed as well as their physical properties. 
The present invention provides an inexpensive in- 
sulating material which is not destroyed and does 
not deteriorate at high temperatures and which 
meets the requirements of a high grade insulat- 


ing material. 

Other objects of the invention will appear here- 
inafter. 

In the accompanying drawings: 

Fig. 1 is a perspective view of a sheet of insu- 
lating material made in accordance with our in- 
vention. 

Fig. 2 is a fragmentary sectional view of the 
sheet on an scale. 

Pig. 3 is a fragmentary view of an electric arma- 
ture showing particularly the commutator. 

Fig. 4 is a perspective view of an insulating seg- 
ment of the commutator. 

Fig. 5 is a part sectional perspective view of 


commutator. 
Pig. 6 is a sectional view of an insulating ring 
or collar. 
Pig. 7 is a face view of the same. 
Pig. 8 is a perspective view of an insulating tube. 
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Fig. 9 is a sectional perspective view showing & 
stator. 

Fig. 10 is a perspective view showing slot cell 
insulation. 

Fig. 11 is a perspective view of an armature coil 
and shows a method of applying insulating mate- 
rial thereto. 

Fig. 12 is a view of a cord made of our insulat- 
ing material. 

Fig. 13 is a perspective view of a piece of cloth 
or fabric made of the insulating material. 

Fig. 14 1s a perspective view of a woven insulat- 
ing tube. 

Fig. 15 is a sectional view of a condenser. 

Fig. 16 is a view of an electric cable wrapped 
with insulating material made in accordance 
with our invention. 

‘The insulating material may be made in the 
form of sheets 10 of varying sizes, shapes and 
thickness, which sheets may be stamped or cut 
to provide pieces of insulating material of various 
sizes and shapes, depending upon the particular 
uses to which the invention is to be put. In 
general terms, the sheet of insulating material 
comprises a body of glass wool 1! which is matted 
or felted and compressed to provide a sheet of 
desired thickness, a binder of insulating material 
with which the wool is impregnated and, if de- 
sired, an outer layer 12 of thin sheet material 
covering both surfaces of the sheet 10. 

The glass wool !{ which forms the body of 
the insulating material consists of individual fi- 
bers or strands of glass, the fineness of which 
may vary as hereinafter pointed out. These fi- 
bers are woven, matted, felted, or otherwise ma- 
nipulated to form an elastic compressible body 
or mass of wool. The particular methods of 
making such material are not a part of the pres- 
ent invention, but one such method may be 
briefly stated as follows: Small streams of mol- 
ten glass are blown by air or steam which is 
applied at a high pressure and draws the glass 
out into fine threads or filaments which are in- 
stantaneously solidified while suspended in the 
air and accumulate to form a mass known as 
glass wool. The wool is spread uniformly on a 
conveyor or the like and transferred thereby to 
rolling equipment by which it is rolled and com- 
pressed to the desired thickness and density. For 
many uses to which the insulation is put, it is 
desirable to apply a suitable binding material, 
either before or after the rolling or compressing 
operation. 

The insulating material which is used as & 
binding medium for the wool may consist of shel- 
lac, phenolic condensation product (commonly 
known under the trade name “Bakelite”), latex, 
rubber, rosin, silicate of soda, varnish, either 
bake drying or air drying varnish, or some other 
material, or a combination of such materials, de- 
pending on the specific properties and results 
desired, which evidently will vary to a consider- 
able extent with the particular use to which the 
insulation is to be put. We have found that very 
satisfactory results are obtained with the use 
of either shellac or a phenolic condensation prod- 
uct, as a binding medium alone or in combina- 
tion with other materials, throughout a wide 
range of uses for which the insulating material 
is adapted. The binding material may be used 
in sufficient quantity and have sufficient body 
to fill or substantially fill the interstices of the 
‘wool base and thereby provide a dense, compact, 
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Our invention relates to electrical insulating 
material adapted for a wide variety of uses in 
the fleld of electrical insulation. In its preferred 
form, the insulating material fine glass 
wool which may be molded into various forms, 
and which may also be felted or matted and com- 
Pressed, rolled or woven into sheets and im- 
pregnated with a suitable binding material or 
materials. The sheets of glass wool fabric or felt 
may also, for some purposes and uses, have ap- 
plied thereto a thin surface layer of insulating 
material of the character and for purposes here- 
inafter set forth. 

Among the objects of our invention are the 
following: To provide an electrical insulating 
material which may be either molded or made in 
the form of sheets of varying thickness and 
which is inexpensive to manufacture, which 
possesses high insulating qualities, which has 
high dielectric resistance and strength so that it 
is not easily broken down by disruptive electrical 
charges, which will withstand comparatively high 
temperatures without destruction or deteriora- 
tion. which has elasticity and compressibility 
adapting it for various uses for which a com- 
paratively incompressible material is unsatis- 
factory. The invention in one of its forms pro- 
vides an insulating material made in sheet 
formation from raw materials which lend them- 
selves to wide variations in the thickness, com- 
pPressibility, elasticity, fineness and other desired 
properties of the finished product, and which 
adapt it to a wide variety of uses. 

A further and specific object of the invention ts 
to provide an insulating material of the char- 
acter indicated which is particularly adapted for 
use in armatures, commutators and other parts 
of electric generators and motors. At the present 
time mica is extensively used as an insulating 
material in such equipment. The insulating seg- 
ments used in the commutators and which are 
interposed between the copper bars or segments 
of such commutators are usually made of mica. 
This applies to most, if not all, of the higher 
grade commutators. Mica is a mineral which 
always contains invisible metallic impurities and 
microscopic clefts that weaken its insulating 
properties and render it comparatively unre- 
Mable. The methods of treating the raw mate- 
rial to prepare it for use as an insulator are 
costly and the resultant product expensive. The 
mica has certain physical properties which are 
detrimental to its use as insulating segments for 
commutators or in similar situations. The thin 
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insulating segments tend to slip when 


difficult to reliably hold the parts in 
position. When these mica segments 
between the commutator bars they 
undercut, or in other words, the mica at the sur. 
face of the commutator must be cut) d 

the adjoining copper bars in order to preven! 
excessive arcing. When the 

during use wear down to the level of the 
further undercutting of the latter becomes 


assembled with the commutator 
its position without Mability of slipping. and 
which in use will wear down as 


necessity of undercutting or other 
ment to avoid excessive arcing. 


commutator segments as a substitu’ 
practically eliminates the usual between 
adjoining commutator bars and also minimizes 
the time and labor involved in testing the com- 
mutators for such shorts. It is customary to 
test each two adjoining commutator bars at com- 
paratively high voltages which may range from 
110 volts to 440 volts, or considerably higher. 
‘When any short occurs during this t¢st, scraping 
of the mica segment, or other ulation, is 
necessary. This involves much time and labor 
and when it has to be frequently in test- 
ing a single commutator. Such are due 
in part of the surface conductivity of the mica, 
and to various other factors. The present in- 
vention provides an insulating matertal which ts 
substantially free from these objeptions, and 
which in use has been found to: practically 
eliminate shorts and thus greatly reduce the 
labor involved in testing the commutator. 

A further difficulty encountered with the use of 
mica for commutator segments is due to the fact 
that in finishing the commutator with a cutting 


tool there is a tendency for the edges of the mica 60 


to project above the commutator This 
necessitates a sanding or other operation. An 
object of our invention is to overcome this diffi- 
culty by the provision of a material which turns 
even with or below the copper. } 
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A further feature of the insulating material 
forming the subject-matter of our invention, 
which zcn ers it superior to mica for use in elec- 
tric moto.: and generators and in various other 
situations, relates to its flexibility and compressi- 
bility. Thus, for example, in building commu- 
tators, this property permits a wide tolerance in 
the thickness both of the insulating material and 
the commutator bars. Mica has very little com- 
pressibility so that when the commutator is as- 
sembled difficulty is often experienced in com- 
pressing or drawing it down to specified dimen- 
sions. This difficulty is overcome by the present 
invention. 

A further object of the invention is to provide 
an insulating material which when used for in- 
sulating the various parts of electric motors and 


rials it appears to be impossible to build a motor 
with the parts held together so securely that 
looseness of parts will not develop in time. The 
heat and continuous vibration gradually misplaces 
and destroys the insulation, causing weakness and 
a final break down. This trouble is aggravated 
by the wide temperature variations and some- 
times high temperatures to which the motor is 
subjected. An aim of our invention 1s to over- 
come these objections and provide an insulating 
material which, owing to its elasticity, flexibility, 
heat resisting qualities and high insulating values, 

the motor to be compactly built in a man- 


greatly prolonging the life and efficiency 
of the motor and adapting it for use in situations 
and under conditions where it would be imprac- 
tical or impossible to use motors in which other 
materials are employed and relied on as the insu- 
lating material. 
Cheap substitutes for mica,'such as cotton cloth, 
organic materials impregnated 


ing material 
Other objects of the invention will appear here- 


inafter. 

In the accompanying drawings: 

Pig. 1 is a perspective view of a sheet of insu- 
lating material made in accordance with our in- 


is a face view of the same. 
is a perspective view of an insulating tube. 


Peg is a sectional perspective view showing a 

Fig. 10 is a perspective view showing slot cell 
insulation. 

Fig. 11 is a perspective view of an armature coll 
and shows a method of applying insulating mate- 
rial thereto. 

Pig. 12 is a view of a cord made of our insulat- 
ing material. 

Fig. 13 is a perspective view of a piece of cloth 
or fabric made of the insulating material. 

Fig. 14 is a perspective view of a woven insulat- 
ing tube. 

Fig. 15 is a sectional view of a condenser. 

Pig. 16 is a view of an electric cable wrapped 
with insulating material made in accordance 
with our invention. 

The insulating material may be made in the 
form of sheets 10 of varying sizes, shapes and 
thickness, which sheets may be stamped or cut 
to provide pieces of insulating material of various 
sizes and shapes, depending upon the particular 
uses to which the invention is to be put. In 
general terms, the sheet of insulating material 
comprises a body of glass wool 11 which is matted 
or felted and compressed to provide a sheet of 
desired thickness, a binder of insulating material 
with which the wool is impregnated and, if de- 
sired, an outer layer 12 of thin sheet material 
covering both surfaces of the sheet 10. 

The glass wool !{ which forms the body of 
the insulating material consists of individual fi- 
bers or strands of glass, the fineness of which 
may vary as hereinafter pointed out. These fi- 
bers are woven, matted, felted, or otherwise ma- 
nipulated to form an elastic compressible body 
or mass of wool. The particular methods of 
making such materia] are not a part of the pres- 
ent invention, but one such method may be 
briefly stated as follows: Small streams of mol- 
ten glass are blown by air or steam which is 
applied at a high pressure and draws the glass 
out into fine threads or filaments which are in- 
stantaneously solidified while suspended in the 
air and accumulate to form a mass known as 
glass wool. The wool is spread uniformly on a 
conveyor or the like and transferred thereby to 
rolling equipment by which it is rolled and com- 
pressed to the desired thickness and density. For 
many uses to which the insulation is put, it is 
desirable to apply a suitable binding material, 
either before or after the rolling or compressing 
operation. 

The insulating material which is used as & 
binding medium for the wool may consist of shel- 
lac, phenolic condensation product (commonly 
known under the trade name “Bakelite”), latex, 
rubber, rosin, silicate of soda, varnish, either 
bake drying or air drying varnish, or some other 
material, or a combination of such materials, de- 
pending on the specific properties and results 
desired, which evidently will vary to a consider- 
able extent with the particular use to which the 
insulation is to be put. We have found that very 
satisfactory results are obtained with the use 
of either shellac or a phenolic condensation prod- 
uct, as a binding medium alone or in combina- 
tion with other materials, throughout a wide 
range of uses for which the insulating material 
is adapted. The binding material may be used 
in sufficient quantity and have sufficient body 
to fill or substantially fill the interstices of the 
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and permanency of shape, and which at the same 
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30 diameter. 
The sheet 10 of insulating material may be 


smaller pieces, permitting such pieces to be cut 
or stamped with a sharp clean edge. The sur- 
face layer 12 is of particular value when han- 
dling the pieces of material in large numbers, 
as, for example, insulating segments for com- 
mutators, as it materially facilitates the ease 
with which the insulating segments are assem- 
bled. It provides a smooth surface which facili- 
tates the assembly of the insulation with the 
commutator bars. We have found that regen- 
erated cellulose is a superior material for the 
above purposes. It is to be understood, however, 
that the sheet material {1 may be used without 
the surfacing material, and this is sometimes 
preferable, particularly where it is desirable to 
cause the insulation to firmly adhere to the com- 
mutator bars or other surfaces to which it is 
applied. 

The binding material with which the wool ts 
impregnated, as, for example, shellac or phenolic 
condensation product, may be so applied as to 
impregnate the entire mass, or it may be applicd 
in a manner to penetrate only part way through 
the mass. When the binder is applied only to 
the surface portions of the sheet it may serve 
simply as a binder to retain the size and shape 
of the material, the interior layer or portion of 
glass wool which is not impregnated with the 
binder serving to produce the necessary resist- 
ance to the passage of electric current. 

Although the glass wool for general purposes 
may be matted or felted as above described, other 
arrangements of the glass may be employed. 
Thus, the individual strands may be laid in par- 
allel or/and jackstraw arrangement or pattern. 

75 The parallel strands of glass may be laid or built 


dynamo-electric machines but in} various other 
situations, as it enables the f 
when compressed to conform to 


tically complete contact with its mating surfaces. 
The flexibility and compressibility of the tnsu- 
lating sheet also builds up a frictidnal resistance, 
due to its compression against mating members 
when assembled, which resistance opposes any 
tendency for the material to be thrown or moved 
out of position, as, for example, by centrifugal 
force when used with a commutator rotating at a 
high speed. The frictional] resistance when the 
material is assembled under compression, results 
in stability or absence of movement of the insu- 
lation relative to the part to w it ts applied, 
prevents slipping, creeping or crawling of the 
insulation whether used with rotating or non- 
rotating parts, and also when subjected to vibra- 
tion or heat. By omitting the smooth surface 
layers 12 from the insulating material, the fric- 
tional resistance is increased and may be further 
augmented by the use of an adhesive material or 
binder, so that the insulation will adhere with 
tenacity to the surfaces to which it {s applied. 
The insulating material a of glass wool 
or glass wool felt with a binder such as above 
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described has been found to be heat resistant 
to an extert which renders it satisfactory for use 
im commut itors and in other situations where it 
may be suojected to temperatures which may 
range as high as 750° to 1000° F. 

It is important that the commutator when 
completed shall have the parts firmly and 
united to form a rigid structure in which there 
can be no movement of one part relative to 
another. If, for example, any movement of an 
Mmsulating segment takes place so as to project 
even slightly beyond the adjoining bars, it re- 
sults in arcing and a destructive action which 
soon ruins the commutator. In accordance with 
our invention, the glass wool is impregnated with 
@ binder, as, for example, shellac or phenolic 
condensation product, which when cold results. in 
a comparatively stiff sheet. When the commu- 
tator is assembled, heat is applied which softens 
the material to a certain extent, sufficient to per- 
mit compression in the manner above described, 
the material, however, retaining sufficient stiff- 
ness and resistance to compression to permit the 
assembled commutator parts to be subjected to 
the high pressure which is applied for firmly 
uniting and compacting the parts. While under 
this pressure, the commutator is subjected to a 
heating or baking process by which the more 
volatile parts of the binding material are driven 
off and such material hardened. The result of 
this method of treatment is a commutator in 
which the copper bars and insulating segments 
are firmly united in substantially an integral 
piece or unit so that it is practically impossible 
for relative movement or displacement of the 
parts when the commutator is in use. 

An alternative method of applying the insulat- 
ing binder to the glass wool as used, fcr example, 
im commutators, consists in dipping or spraying 
the wool with the insulating varnish or binder 
at the time the material is installed or assembled 
in the commutators. 

Pig. 11 shows an armature coll 35 and a me’ hod 
of winding the coll with strips 36 of glass wool 
insulating material. These strips may be cut 
from sheets of insulation 10 or may consist of 
strips of tape cut from a woven fabric such as 
shown in Pig. 13, or made of strands of spun 
glass wool woven into tape. 

Pig. 9 illustrates a stator made up in the 
usual manner of iron sheets or laminations 31, 
provided with slotted cells 38 for receiving the 
colis. Insulating pleces 38 shaped to fit the cells 
38 provide insulation for the coils within said 
cells. 


Fig. 12 illustrates a cord made of glass wool. 
The fine individual fibers 40 of glass wool are spun 
. Aplurali y of these strands are 

These 


in the manufac ure of cotton or woolen fabrics 
not be herein described in detail. The 
from glass wool may be used 


our insulation is applied, as hereinbefore 
and for many other purposes. The 
fabrics can be made and are adapted 
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electric motor such as above described, with the 
result that the motor can withstand extremely 
high temperatures indefinitely without injury 
and is practically fireproof. For certain uses, 
however, it is preferable to impregnate or treat 
the fabric with latex, shellac, phenolic conden- 
sation product or other materials, or a combina- 
tion of such materials. 

Pig. 14 shows a tube 45 made of woven or 
braided glass wool. The tube may, if desired, be 
impregnated with a binding or stiffening material 
so that it will retain its shape independently of 
the article to which it is applied. I may also have 
a coating either internally or externally, or both, 
of any suitable surfacing material as varnish, 
shellac, regenerated cellulose, woven cotton or 
silk or the like. Such tubes are adapted for use 
in various situations. For example, they may be 
used as indicated in Pig. 3 for insulating the leads 
or terminal wires of the armature coils between 
the armature and commutator. 

Fig. 15 illustrates the use of our insulating 
material in a condenser comprising metal pla es 
24 and 22 with interposed sheets 23 of the in- 
sulating material. 

Fig. 16 shows an electric cable 25 and an outer 
coat or wrapping 26 of insulating material. As 
shown, the insulation consists of a strip of glass 
wool woven tape or strips cut from sheet 10 of 
suitable width wound spirally on the cable. 
Other methods of applying the material may be 
employed, such as a plastic material composed 
of glass wool and a binder applied and baked 
to form under heat or pure glass wool retained 
by a binding tape. A cord made of glass wool 
(Pig. 12) may be wound as in Pig. 16 and re- 
tained with a coating of varnish or other cover- 
ing such as lead, cotton or silk, or a combination 
of these materials. Such material can be applied 
as a covering to the cables when the latter are 
manufactured, or may be used for splicing joints 
in the field, with either underground or overhead 
construc‘ion. The flexibility and compressibility 
of the insulation together with its permanency or 
freedom from deterioration, and other charac- 
teristic properties, make it a satisfactory insu- 
lating ma‘erial for covering cables or other elec- 
trical conductors. 

The insulating materials herein set forth are 
suitable for use in the insulating field generally, 
including numerous other situations than those 
herein specifically mentioned. For example, 
glass wool may be used as an insulator be. ween 
the copper windings of a pancake coil in an elec- 
trical welding machine, to be installed either 
before or after dipping or to be sprayed with an 
insulating varnish at the time of its installation 
between the coils. 

In general, the insulating materials herein 
set forth may be used in the electrical insula- 
tion field wherever mica or similar products are 
used, such as paper, glass, rubber, shellac treated 
fiber board, phenolic condensation product, cot- 
ton cloth and produc’s of a similar nature. Glass 
wool or wool impregnated with an insulating 
binder may be drawn, molded or otherwise formed 
into many shapes and sizes coming within i's 
physical application as an insulator in electrical 
work. 

Modifications may be resorted to within the 
spirit and scope of our invention. 

What we claim is: 

1. An insulating material in sheet form com- 
prising a body of matted glass wool, a binder of 
electrically non-conducting material imp¥egnat- 


i 
ie 


nonconducting material impregnat- 
body, and a thin sheet layer of impervi- 
material bonded to and covering 
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To all whom it may concern: 
Be it known that I, Avors J. Reernser- 
a citizen of the United States, resid- 
ing at New York city, in the county of New 
& York and State of New York, have invent- 
ed new and useful Improvements in Shine- 
Removing Brushes, of which the following 

isa ication. 

This invention relates to improvements 

10 in shine removing brushes, particularly to 
hand operated types such as are used by 
tailors and repairers of clothing in remov- 
ing the objectionable shiny or glossy ap- 

ce caused by wear. 

18 The principal object of the invention is to 
produce a conveniently operated article 
comprising a e or casing, preferably 
rectangular in shape, in which a plurality 
of tufts may be firmly but removably 

20 clamped. fi 

A further object is to produce an article 
in which are engaged a plurality of cylin- 
drical tufts comprised of vitreous fibers, 
bound by bridles or bands midway of their 

25 length so as to present a double ended 
structure, reversible when desired and re- 

laceable when the an socger bist the 

or supporting frame of which may 
packing or an Pidefinite length of time. 

30 These and other like objects, which will 
become more fully apparent as the descrip- 
tion p are attained! by the novel 
construction and combination of parts here- 
inafter described and shown in the accon- 

85 panying drawings, forming a material part 
ote is caches ; nes whick ae 

igure 1 is a perspective view of an im- 
plement made in accordance with the in- 

vention. 5 : P 

40 Fig. 2 is a longitudinal sectional view 
taken on line 2—2 of Fig. 1. : 

Fig. 3 is a transverse sectional view taken 
on line 3—3 of Fig. 2.. F 

Fig. 4 is a perspective view showing one 

48 of the abrading tufts in detail. _ 

Fig. 5 is a sectional view similar to Fig. 
8, but showing a modification in construc- 
tion. 

Fig. 6 is a fragmentary perspective view 

es a border element used in the modi- 
fied form of construction. 

Fig. 7 is a fragm 
showing the exterior 


perspective view 
the last named 


ive view showing an- 
form of the implement. 


on. 
ig. 8 isa 
other 


55 


_ Fig. 9 is an enlarged longitudinal sec- 
tional view of the same. 

Fig. 10 is a transverse sectional view 
taken on line 10—10 of Fig. 9. 

_ Fig. 11 is a similar sectional view show- 
ane further modification in construction. 

ig. 12 is a longitudinal sectional view, 
showing a still further modified form of 
implement, and 

Fig. 13 is a perspective view, similar to 
he Se of a modified form of abrader tuft. 

Referring to the drawings, particularly 
Figs. 1 to 4, the brush will be seen to con- 
sist of a block 15, containing longitudinal 
recesses 16 midway in each of its longer sides 
by which a grip is obtained, and having an 
open chamber 17 in its lower portion, the 
walls of which are of substantially uniform 
thickness. 

Fitted to the chamber, adjacent to its side 
walls, are oppositely disposed strips 18, hav- 
ing at their ends and at uniformly spaced 
points, projecting lugs 19, their surfaces be- 
ing convexly curved. 

ese strips are held in the chamber by 
their undercut lower portions 20, which rest 
upon ledges 21, formed with the inner side 
walls of the block. 

amp screws 23 pass through the side 
walls, their heads being contained in coun- 
terbored recesses so as to be flush or level 
with the exterior of the block, while their 
points press against the exterior of the 
strips 18, forcing them toward each other. 

A plurality of tufts 25 composed of a 
group or bundle of vitreous crystalline fibers 
or needles of fine drawn or A glass, 
bound by a cord 26, as shown in Figs. 3 to 5, 
or held by a metallic band 27, as in Fig. 13, 
are received within the chamber, the bands 
or bridles contacting with the curved sur- 
faces of the lugs on one side and against the 
adjacent tufts on the other in such manner 
as to be securely clamped in position by the 
screws 23. 

In the modification shown in Figs. 5, 6, 
and 7, a pair of relatively narrow brushes 
comiptiaed of bristles or the like 29, are held 
in a holder 30 by compression or similar 
means, the holder being adapted to be re- 
ceived within the cheater 17, between the 
strips 18, and the peripheries of bands 26 
and 27, thus the debris caused by the fiber 
tufts are removed simultaneously with the 
abrading operation. 

In Figs. 8, 9 and 10, the block is formed 


with extending angular ends 32, and made 
in two sections, respectively 33 and 34, hav- 
ing between 35, the 
sections of the block being clamped together 
by screws 36, so as to contract the side walls, 
which are furnished with _premon 8F 
formed integrally therewith and having 
curved outward surfaces similar to the lugs 
or flanges 19. 

This form may be preferable to that pre- 
viously described as it is ada; to contain 
a ter number of the refinishing elements 
which are disposed within the chamber and 
securely clamped by the screws 36. 

In the modification shown in Fig. 11, the 
block contains a chamber 40, having bev- 
eled side walls 41, adapted to receive down- 
turned 42, formed i ly with a 

late 43, the outer ends 44 of the 

ing folded closely and adapted to 
agai og whe ineines moe 41, while 
the roll or edge engages 
therewith upon one side and with the bands 
27, upon. the inner side. 

In order to draw the elements 42 
upward toward the bottom of the chamber 

, heads 46, are formed with screws 47, the 
heads being upon the inner side of the plate 
43, while the screws extend through the 
plate and also the top of the block 15, en- 
gaging with thumb nuts 48 or like means, 
whereby the flanges may be carried inwardly 
in the chamber, their lower ends acting in 
the manner of wedges, firmly securing the 
tufts in position. 

In Fig. 12, another adaptation is shown 
similar to that disclosed in Fig. 9, and com- 
prising a block formed in two sections, re- 
spectively 50 and 51, containing a chamber 
52, the sections bene, drawn together by 
clamp screws 53, at their ends so that the 
lugs or projections 37, make contact with the 
peripheries of the bands moving them in- 
ward, and disposed within the chamber 52, 
is a central key-like strip 55 containing a 
plurality of spaced concave recesses 56, in 
which are received the opposite sides of the 
tuft bands. 

It will be understood that in all of the 
several constructions presented the tuft ele- 
ment units may be readily removed, re- 
versed and replaced, or that new units may 
be substituted for those which have become 
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cloth. 

The material used in the tufts, scarifies or 
renews the textile fabric, raising the nap 
and giving it the appearance of new mate- 
rial, without injuring its color, texture or 
pattern, the process being rapid, easily ac- 
comp and without the use of moisture. 
heat or chemicals. 

Having thus described my invention what 
I claim as new and desire to secure by Let- 
ters Patent, is— | 

1. A new article of manufacture, com- 
peng 6 recessed block adapted to be used 
as a handle, tufts com of vitreous 
fibers in said block, said tufts being reversi- 
ble, and means for clamping said tufts 
therein. | 

2. A new article of manufacture, compris- 
ing a hollow block adapted for hand manipu- 
lation, a plurality of reversible tufts com- 


76 


posed of vitreous fibers bound |at the center, 80 


adapted to enter said block and extend out- 
ward beyond its marginal eigds, and means 
for clamping said tufts therein. 
_ 3. A new article of manufacture, compris- 
ing a frame adapted to be grasped in the 
hand, one or more tufts oo breed of vitre- 
ous fibers, a constraining hand arranged cen- 
trally on each of said tufts, 2 narrow brush 
circumjacent to said tufts, ane tena com- 
bined with said frame for clamping said 
tufts juxtaposed therewithin. | 

4. new article of manufacture. com- 
prising a hollow frame, a plurality of cylin- 

rical tufts com of vitreous fiber, a 
constraining band at the center of each of 
said tufts, said frame having a chamber re- 
ceptive of said tufts wherchy they are held 
in jureapoved relation, means for clamping 
said tufts in operative position in said frame 
and elements adapted to group said tufts ar- 
ranged adjacent the interior walls of said 
chamber. 

In testimony whereof I have signed my 
name to this specification. | 


ALOIS J. RHEINBERGER. 
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2 Claims. (CL 57—153) 


The present invention relates to yarns and fab- 
rics which are resistant to corrosive fluids. 

In filtering corrosive liquids it is important to 
have filter cloth which will be stable against the 
action of the materials filtered. Filter cloths 
made of spun glass yarn are satisfactory for use 
with some corrosive materials dut the glass is at- 
tacked by caustic alkalies and some other corro- 
sive liquids. 

The invention has for an object to provide an 
improved yarn and fabric which is stable to the 
action of corrosive materia] such as acids, alkalies 
and organic solvents. 

A further object is to provide an improved ‘in- 


Another object is to provide a yarn formed of 
spun glass having a covering which protects the 
glass from the action of caustic alkalies in which 
it may be used. 

A still further object is to provide an improved 
glass yarn and fabric made therefrom having an 
improved resilient binder which permits rela- 


tive movement of the glass fibre to provide a flex- . 


ibility of the yarn. 
The nature and objects of the invention will be 


5 


rubber and the like, of a composition 


that it ts not attacked dy) acid, alkali or 
other commonly used chemicals to which it will 
be exposed. Certain rubber substitutes such as 
polymerized chloroprene, Thiokol (polymerized 
ethylene poly-sulfide), Korolac (a polymerized 
vinyl halide), and the like may be used if and 
when they satisfy the 


tension member for various uses in corrosive liq. 
ulds and for use in the manufac‘ure of 
ric for filtering corrosive materials. In Fig. 
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and the extensive surface thereof a filter 
of glass yarn is of short Hfe when used 
for filtering caustic alkalies. 
The foregoing particular description is ilus- rinated rubber, polymerized 
trative merely and is not intended as defining the merized ethylene poly-sulfide and polymerized 
vinyl halide. 
2. An inextensible tension member of the char- 


acter described comprising a yarn formed of spur 
glass, a resilient yleldable adhesive resin cement 
as a primer on the spun glass and a cover of vul- 
canized rubber bonded to the primer and forming 
a protective casing for the tension member. 
ROBERT STUART OWENS. 
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5 Claims. 


My invention relates to an improved fabric 
and cord material particularly adapted for use 
in the manufacture of automobile tires, but 
likewise valuable for power belts and similar load 
bearing fabric products. 

An important object of the invention is to pro- 
vide a base material having improved character- 
istics and desirable advantages in comparison 
with cotton, as now commonly used for such 


purposes. 

More specifically, my object is to make prac- 
tical use of finely drawn glass thread assembled 
and fabricated in a generally comparable man- 
ner to cotton as now applied to tire construction. 
However, I have found by careful examination 
and tests that full advantage cannot be had of 
the desirable properties of drawn glass thread 
for such purpose unless special attention ts 
given to its inherent characteristics and provi- 
sion made to overcome some of its natural de- 
ficiencies under the severe service conditions to 
which tires are subjected and under which they 
must perform without possibility of failure if 
they are to be considered commercially success- 
ful. 

The invention may be more fully understood 
from the following description in conjunction 
with the accompanying drawings in which: 

Figure 1 is a perspective sectional view of a 
single glass fiber greatly magnified; 

2 is a similar view of a single glass 
fiber rubber sheathed; 

Figure 3 shows an uncoated fiber fracturing 
under transverse shock; 

Figure 4 shows a sheathed fiber under similar 
conditions to those of Figure 3; 

Figure 5 is a perspective sectional view of a 
thread made of a number of sheathed fibers 
twisted together; 

Figure 6 is a similar view of a thread made 
from both sheathed and bare glass fibers; 

Pigure 7 is a view of a thread partly impreg- 
nated after twisting; 

Figure 8 is a similar view of a thread thor- 
oughly impregnated after twisting; 

Figure 9 is a perspective sectional view of a 
thread made of glass fiber intermixed with cot- 
ton or rayon; 

Figure 10 is a part view of a glass fiber draw- 
ing system whereby a portion of the fibers are 
rubber sheathed before twisting; 

Fig. 10A represents a cross-section taken upon 
the plane of line 1(0A—(@A in Fig. 10. 

Figure 11 is a schematic view of a glass fiber 
drawing system whereby all of the fibers are 
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passed through an atmosphere containing atom- 
ized latex so they are impregnated before twist- 
ing; 
Pigure 12 is a part section of a tire showing the 
incorporation of my invention; 


6 
Figure 13 is a section view of cord fabric in- 


corporating alternate cords of fiber glass and 
cotton or rayon; and 

Fig. Misa section on the line 4-16 of Pi 
13. 

Recent developments in the drawing and as- 
sembling into stranded thread |form of fine 
glass fibers need not be discussed here in great 
detail beyond what is necessary to understand 
the problems to be overcome in| practical use 
of this basic material in tire cons 
ever, it 1s important to unders'! 
vances in the art whereby contin 
consistently small and relatively junvarying di- 
ameters less than % of a thousandth of an inch 
became available, has so improve the qualities 
of the material itself that it has many of the 
desirable advantages of long staple cotton. Fur- 
thermore, the fact that the fibers are continuous, 
in the preferred form, although so-called staple 
material may also be in obtaining 
maximum strength with a ‘minimum of material 
and section area, 

One very important advantage of glass fiber is 
its greatly increased strength over cotton. It 
may be said conservatively that will provide 
several times the tensile strength! of a compar- 
able cross section area of long | staple cotton, 
It ts true that full data is not yet available on 
the ageing characteristics of glass fiber. Even 
assuming that the new fiber strength of the glass 
will decrease somewhat with age and use, there 
still remains a marked increase in strength 
over cotton. This means the same or increased 
tire strength with less bulk in the carcass, which 
in turn means greater flexibility, less internal 
friction and better heat dissipation. 

A second factor of much importance is the 
ability of glass fiber to withstand! any tempera- 
ture to which a tire may be subjected without 
loss of strength. In fact, with glass cord there 
may be a slight increase in strength as the tem- 
perature rises. Furthermore, is no increase 
in deterioration, as far as is under max- 
imum tire temperatures—which cannot be said 
Loa aac rena 


char 
te ts eon te ee 
if subject to concentrated shock or bending 
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typical square fracture. 
It is evident from the above that any service 


received at any point, there is immediately a rise 
on the affected fibers. At the 


tension causes a frictional movement between ad- 
joining fibers which as nearly as I can determine 
decreases strength and life of the thread. 

In order to accomplish the triple purpose of 
preventing friction between the adjacent glass 
filaments to balance the tension on adjoining 
fibers and to act.as a shock absorbing medium to 
prevent too concentrated strain across the indi- 
vidual glass fiber, a protective sheathing or buffer 
is necessary. The desired characteristics of such 
sheathing are that it be rough and resilient, yet 
be quickly and easily applied. Furthermore, it 
must serve effectively in separating the individual 
glass fibers so that relative movement of one fiber 
upon another during use will result in little or no 
deterioration. Also, it must serve as a “strait 
jacket” for the individual filament or fiber and 
at the same time give some of the same support 
to adjoining filaments. By this I mean that the 
sheath must serve to absorb a shock which might 
otherwise break the brittle filament. In so doing 
it must also redirect the energy lengthwise so the 
filament can assimilate the shock over an ap- 
preciable distance. At the same time the stiffen- 
ing support of the sheath results in a wider distri- 
bution of strain when the member is subjected 
to sharp flexing action. 

In applying a protective sheath for the purpose 
described I have had best success in the use of 
a latex rubber coating. “Lotol” No. NS267 which 
is a self-curing latex of quite liquid consistency 
supplied by the Naugatuck Chemical Company, 
has been used with success in the coating of 
individual filaments. Continuous passage of the 
filament beneath the surface of the latex bath 
serves to cdat it completely. By control of the 
amount of water and solvent in the latex and the 
speed and direction of the filament movement 
from the bath, the thickness of the sheath may 
be varied. Examination of the treated filament 
under a microscope shows an even coating with a 
smooth surface surrounding the glass fiber. Too 
much latex, or a dirty fiber condition, results in a 
“beady” coating due to the contracting effect of 
surface tension upon the liquid accumulation on 
the fiber. While the thickness of the sheath may 
be varied to suit circumstances, I have obtained 
and considered preferable a coating which in- 
creases the apparent diameter of the filament ap- 
proximately 30 percent. 

In this connection I have experimented with 
commercially available flaments of unknown age, 
and also with filaments made in my laboratory 
by the “spinning wheel” method. I have noted 
a tendency for the newly formed filament to 
take an even coating more readily than old fibers. 
I am unable to fully explain this apparent dif- 
ference, although it may be due to relative free- 
dom from adsorbed gases and surface accumula- 
tions on the newly drawn fiber. 


greatly 
in rubber it takes on the appearance of Figure 2 
where 2 is the rubber coating. 

Figure 3 shows a fiber | being deformed to the 
arc of a circle by the transverse action of an 
object 3 against it. Breakage occurs at the point 
of maximum stress 4. 

Figure 4 illustrates the protection given the 
fiber | by its rubber sheath 2 when deformed by 
the same force 3. In this case, in addition to the 
increased stiffness of the fiber which reduces 
the sharpness of the arc, there is a diffusing action 
on the rubber which causes the strain to be 
absorbed over a longer length of the filament. 


50 


70 


rounding some of the filaments { and serving to 
flamen’ 


ts. 


ue 
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. The number of such ori 
fices fs large, but I have shown only 
to illustrate the operation. The resulting fila- 


4 


the shock load is most severe.’ It is likewise prob- 
able that reinforcement to give added strength 
in the bead would be obtained by using a bead 
material incorporating glass fibers as shown at 


shows alternate cords of ¢ 

rayon cord 28, all held in‘ customary 
manner by means of binding threads 26 of Fig- 
ure 14. 

As many changes can be made in the above 
described invention and many apparently differ- 
ent embodiments can be made without departing 
from the scope thereof, it is intended that all 
matter contained in the above descriptions or 
shown in the accompanying drawings shall be in- 
terpreted as illustrative and not in @ limiting 
sense. 

Having thus described my invention, what I 
claim as new and desire to secure by Letters 
Patent is— 

1. The process of making thread from glass 
which consists of drawing 8 plurality of glass 
fibers, coating at least one and considerably less 
than the total number of the fibers with a resili- 


rality of elongated glass fibers, 
coating only sufficient surface area of the fibers 
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terial that when 


with a relatively soft ma‘ 
in & preselected 


threads are assembied 


manner 
there will be no more than a single thickness of 
the coating material at any point between any 
two adjacent fibers, the coating 


thereof by approximately 30 per cent, and com- 
bining said fibers to form a thread in which the 
adjacent fibers of each pair are separated by no 
tore than a single thickness of the coating mate- 


4. e process of making a thread from a plu- 
ralify of elongated glass fibers, comprising the 
steps of covering one only of said fibers with a 
resilient material and disposing the others com- 
pactly around it so that it becomes an axial core 
of the completed thread and so that there 1s sub- 
stantially no glass to glass contact between any 
of the uncovered fibers. 

5. A thread of the character described, com- 
prising a plurality of elongated glass fibers of 
which one or a larger number less than the total 
have individual coatings of relatively soft mate- 
rial, said fibers being so arranged that there is 
substantialy no contact of the uncoated fibers 
with each other and so that there is no more than 
a single coating thickness between any two ad- 
jJacent fibers. 

MILTON A. POWERS. 
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This invention relates to cleaning and polish- 
ing mops, and its general object is to provide 
a mop consisting of a handle and a head, the 
head including a bunch of absorbent strands 
fixed in surrounding relation to 'the handle and 
held expanded to normally extend therefrom in 
hollow cylindrical formation, so that the strands 
can be easily caused to spread radially from their 
point of connection with the handle and such 
not only tends to prevent the strands from be- 
coming entangled in a solid mass but makes it 
possible for the strands to cover 3 maximum sur- 
face to be cleaned and polished,’ thus materially 
reducing the time and effort to! accomplish the 
work. 

A further object is to provide a mop that in- 
cludes 2, head having an inner group of cleaning 
strands and an outer group of polishing strands, 
and the strands can be readily applied and re- 


and arrangement of the several parts, to be here- 
inafter fully described, illustrated in the accom- 
panying drawing and specifically pointed out in 
the appended claim. 

In describing the invention in detail, reference 


ee ee ee and in 


Wi picare:d iso-viaw partly Se sodtlog of ite Ton 
of my mop. 

Pigure 2 is a sectional view taken through the 
handle, looking in the direction of the head and 
with the strands removed. 

Pigure 3 is a view of the complete mop in an 
inverted position. 

Pigure 4 is a perspective view illustrating the 
manner in which the strands can be caused to 
radiate from the handle. 

Pigure 5 is a view illustrating the position as- 
sumed by the strands when the mop is in use. 

Pigure 6 is a view partly in section of a modified 


form. 
Pigure 7 is a view of the strands used with the 
modified form. 


Figure 8 is a view of one of the clamping bands 
of the modified form. 

Referring to the drawing in detail, and par- 
ticularly to the form of Figures 1 to 5, the ref- 
erence numeral | indicates a handle of the usual 
wood rod type, and fixed therein to extend trans- 
versely therethrough for disposal a considerable 
distance upon diametrically opposite sides of the 
handle adjacent to its lower end is a pair of 
receiving and holding pins 2 and 3 for the 
strands, and the pins are arranged in spaced 
right angle relation to each other, as best shown 
in Figure 2, A disk 4 of pliable material such as 
felt, rubber or the like is secured by a screw or 
other fastening means to the lower end of the 
handle and is of a diameter to extend a con- 
siderable distance beyond the lower end to pro- 
vide an annular shoulder, and to act as expand- 
ing means for the strands, as will be apparent 
upon inspection of Pigure 1. 

The strands are made from any suitable mate- 
rial, such as jute, wool or cotton and as shown 
are arranged in two groups, namely an inner 
group 5S and an outer group 6, and each 
layer of the strands of the outer group are rela- 
tively long and substantially of the same length, 


is substantially half the length of that of the 
strands of the outer group. 

The fixed portions of the strands are arranged 
in surrounding relation about the lower end por- 
tion of the handle, with the inner ends thereof 


engagement with the surface, so 

of the inner or short group will act as 

and cleaning means, while the strancs of the 
outer or long group will act as polishing means, 
thus it will be seen that my mop is capable of si- 
multaneously performing a cleaning and polish- 


latter, as clearly shown in Figure 6. 

Secured to the lower end of the handle (6@ is a 
disk 11 similar to the disk 4, and of a diameter 
to extend beyond the lower flange !5 to act as 
expanding means for the strands. 

The strands of the form of Figures 6 and 7 are 
likewise arranged in two groups, namely an 
inner group !8 and an outer group 1/98 and the 
groups {8 and {9 are identical with the groups 
5 and 6 of the first form, but they are stitched 


likewise have one of their ends stitched to the 
strip 20 to extend beyond the ends thereof, as 
best shown in Pigure 7. 

The groups {8 and {9 have their inner portions 
arranged in surrounding relation to the head 
member and are initially tied thereon by the fas- 
tening cords 2!, but are held against any possi- 
bility of casual removal or displacement, by a 
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pair of ring clamping bands 22 fo with aper- 
tured ears for receiving the bolts of bolt and nut 
connections 23 and the nuts are of the wing type, 
as shown in Figure 8. The bands are disposed 
about the strip 28 and arranged thereon in a 
manner so that they are concentri disposed 
with respect to the grooves 14 and 6 to urge the 
innermost strands within the grooves, as clearly 
shown in Figure 6. | 
It will be obvious that the f of Pigures 6 
and 7 is capable of performing same func- 
tion as the other form, to ma‘ 


| 
A mop comprising a handle, a bunch of strands 


much greater 
of the inner group, upper and ; 
to and extending 
dle adjacent its lower end for disposal at right 
angles to each other and a : distance 
upon opposite sides of the handle, a disk of pli- 
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6 Claims. 


The present invention relates to a textile ma- 
terial and more particularly to glass fibers fab- 
Ticated with other textile fibers. 

It is an object of the present invention to pro- 

& Vide a textile material which has high heat and 
fire resisting properties and which has certain 
components incorporated in the textile material 
which tend to carry away and disperse momen- 
tary applications of high temperature heat to 

10 prevent scorching and burns. 

It is another object of the present invention to 
provide a textile fabric comprising fibers of dif- 
ferent materials combined in such a manner 
that it has strength for handling, fabricating, 

15 etc. and a high resistance to acids and the like 
so that its life may be greatly increased despite 
subjection to heat or acid conditions. 

Another object is to provide a textile material 
composed of conventional organic fibers mixed 

20 with and held together by inorganic, heat and 
acid resisting fibers which will remain unharmed 
and serve to retain the material intact and unim- 
paired despite weakening or destruction of the 
organic fibers. 

It is a further object of the present invention 
to provide a fabric of combined fibers having un- 
usual and novel color effects. 

Other objects and advantages of the present 
invention will become apparent from the follow- 
ing description taken in conjunction with the 
drawing, in which: 

Pig. 1 is a perspective view, partly in section, 
of a yarn made in accordance with the present 
invention; 

Pig. 2 is a similar view showing a fabric also 
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Glass fibers are excellently suited to my novel 
textile material or fabric for | 
It 1s possible to form fine, atten 


less continuous length. 

such extreme fineness Pika adh gine a highly 
vantageous flexibility rv lodged ge 
Glass fibers of the finer diam: 


that they can be bent around extremely small 
radii of curvature without fracture. 

In addition, glass fibers have the property of 
being resistant to heat since the material is non- 
inflammable and also ténds to carry away and 
distribute momentary applications of high tem- 
perature heat. 


ance to acid or heat in the 
For example, if a fabric is made up 


twisted with individual yarns 6!of an organic 
fiber such as cotton, wool, silk, et¢., the resulting 
composite yarn acquires the combined properties 
of strength for handling, and resistance to acid 
or heat. | 

Pig. 2 shows a fabric woven with a conventional 
basket weave of this material. When this fabric 
is exposed to a concentrated application of heat 
or acid which is destructive to 
the fabric will nevertheless maint 


impaired. ; 
which the yarns !8, interwoven with a conven- 
tional basket weave, have been subjected to, say, 


otherwise obtainable. An example of this condi- 
tion is a fabric comprising a blend of glass fibers 
and certain quantities of organic fibers. The 
fabric is dyed with a dye which colors the organic 
fibers but, in view of the fact that the glass fibers 
are generally not wetted, does not color the glass 
fibers. It will be noted that! the organic fibers 


The result of this novel color application is a 
new, unusual color and light effect not obtainable 
by the individual fibers alone. 

In fabricating my new material it is preferable 
to make up yarns largely, if not wholly, of glass 
woo] and twist these yarns’ with other yarns 
consisting mostly, if not entirely, of organic 
fibers. If it is desired to fabricate yarns of 
mixed organic and inorganic fibers directly, it is 
advisable to intertwine fibers of equal length. 
‘When fibers of equal length are run together and 
intertwined, it is easier to obtain an even, uni- 
form stock. 

Although the present invention has been illus- 
trated and described in connection with specific 
embodiments, it is to be understood that varia- 
tions and modifications may be made which are 
within the scope and spirit of the appended 


. In combination, fine attenuated glass fibers, 
and organic fibers intertwisted with said glass 
fibers to form’a textile yarn, said yarn being dyed 

a dye capable of adhering to and coloring 


fibers but being incapable of sub- 
coloring the glass fibers, whereby a 
effect is produced. 
2. As a product of manufactufe, a textile ma- 
comprising non-inflammable heat-resist- 
ant glass fibers, and strong flexible organic fibers 
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intertwisted with said glass fibers to form a 
flexible, pliable yarn, the said glass fibers and 
said organic fibers being all of approximately the 
same average length. 

3. As an article of manufacture, an interwoven 
fabric of yarns comprising non-inflammable 
heat-resistant glass fibers, and strong flexible 
organic fibers intertwisted with said glass fibers, 
the said glass fibers adapted to retain the fabric 
intact and unencumbered when the said organic 
fibers have been weakened or destroyed. 

4. As an article of manufacture, an interwoven 
fabric of yarns comprising noninflammable and 
heat resistant glass fibers having diameters less 
than about .0001 inch, and organic fibers inter- 
twisted with said glass fibers, said fabric being 
woven with yarns having flass fibers in both the 
warp and the weft, and sa.d fabric being pliable 
and flexible in all directions ard adapted to be 
retained intact when the said organic fibers 
have been weakened or destroyed. 

5. A textile fabric formed of interwoven warp 
and weft yarns, each of said yarns being formed 
with a plurality of intertwistec organic fibers 
and glass fibers, both the organic und glass fibers 
being present throughout the lenr.. of the yarns 
whereby an article made from said textile will 
retain its form, integrity and in a large measure 
its tensile strength in the event the organic fibers 
are destroyed by heat, chemical reaction, or 
otherwise, 

6. In combination, fine attenuated glass fibers, 
and organic fibers intertwisted with said glass 
fibers to form a textile yarn, a plurality of said 
yarns being interwoven to form an interwoven 
fabric, said fabric being dyed with a dye capable 
of adhering to and coloring the organic fibers 
but being incapable of substantially coloring the 
glass fibers, whereby a color effect is produced. 
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7 Claims. 


The present invention relates to glass textile 
fabrics, and more particularly to improved 
knitted, woven, and braided fabrics, or the like, 
which are extremely strong, flexible, and may be 
folded and flexed a great many times without ma- 
terially injuring the same. Thus the present in- 
vention relates to a textile material composed of 
fine glass fibers having improved properties and 
qualities, rendering them extremely useful in the 
arts. 


Heretofore it has been attempted to produce 
interwoven fabrics using glass filaments, but these 
fabrics were extremely limited in their usefulness 
and in their properties. The fabrics heretofore 


3 formed were relatively stiff and resisted flexure. 


If the fabrics were folded or creased, they woul 

break apart at the fold, and if they were flexed 
back and forth for a relatively small number of 
times, they would break apart. It has even been 
attempted to produce a garment us'ng a fabric 
composed of glass filaments, but in order to piece 
the material together, it was necessary to secure 
it to a backing cloth of organic fibrous material. 

Another serious disadvantage of the prior fab- 
rics composed of glass fibers, was that they were 
brash and irritated the skin to an unbearable 
degree. We aim to overcome these objections 
and to largely, if not entirely eliminate brashi- 
ness and irritation from our fabrics. 

Another defect of the prior art, was the fact 
that the textile materials composed of glass fibers 
heretofore in use could not be processed through 
the ordinary and conventional textile machines 
such as winding and spinning machines and 


; through the conventional loom. In order to fab- 


ricate glass fabrics in a practical commercial 
manner, it is necessary to process them through 
a conventional machine loom, and the present 
invention provides a glass textile which may be 
processed through the conventional textile ma- 
chine operations, to produce a fine, high quality 
piece of merchandise. 

One of the serious objections heretofore found 
in attempting to weave yarns composed of glass 


3 fibers in a conventional joom, was the difficulty 


caused by the relative non-elongation of glass 
fibers or their lack of elasticity. 

It is an object of the invention to provide a 
textile materia] which may be wholly composed of 
glass fibers; such material to have strength, flex- 
{bility, foldability, and substantial freedom from 
brashiness or irritation so that it will find com- 
mercial uses in many of the arts. In thus fabri- 
cating the textile materials, we also.aim to pro- 
duce yarns, threads, ply yarns, intertwisted yarns, 
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Hlinois Glass Com- 


(CL 117—52) 
and cables composed, if desired, wholly of glass 


conventional textile machine into interwoven, 
knitted, braided or other types of fabrics 
as desired. | 

An important phase of the present invention is 


extremely 

and soft, if the diameter of the indf 
is below the critical range. | 

The fiber diameter is important from 
point of view, and that is brashiness. 
which are above the diameter of about .0002 inch 
generally feel coarse and brash and the fabrics 
thereof are irritating to the skin. However, when 


another 
Fibers 


the fiber diameter is reduced below this figure, 
all brashiness ts eliminated and the fabrics are 


fs folded or creased. This ratio sh 
least as high as about 10 to 1, depending upon 
the fiber diameter itself. \ 
The radius of curvature to which each fiber is 
subjected when the fabric is folded is' the radtus 
of curvature of the yarns . since the 
yarns are folded over each other, or, at least, the 
yarns extending in the transverse direction. Thus 
the thinner the yarns, the emailer will be the g. 
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more likelihood of 
the fabrics are folded. 
therefore, composing 
on the above ratio. 


blast, and form them into a sliver or yarn; 
Pig. 2 is a fragmentary plan view of a portion 

of the device illustrated in Pig. 1 showing the 

fiber collecting means used for forming the sliver; 
Pig. 3 is a diagrammatic elevational view illus- 


Tic. 4 ts 0 cingrasematic elevitional view of an 
which may be used to coat the yarn 


Pig. 6 is a diagrammatic perspective view of a 


loom adapted to interweave the glass fibers into 
woven fabrics; 

Fig. 7 is a more or Jess diagrammatic perspec- 
tive view of a cable yarn composed of yarns 
twisted in one direction, and which have them- 
selves been intertwisted together in the opposite 
direction to produce a balanced cable yarn; 

Pig. 8 is a diagrammatic view of a braided tu- 
bular fabric composed of braided glass yarns; and 

Pig. 9 is a diagrammatic plan view of a knitted 
tabric composed of glass yarns. 

The formula heretofore generally used in me- 
chanics for deflection on central loading of a 
beam its: 


where P is the load, 2 the length of span, E the 
modulus of elasticity and I the inertia, which for 
a rod section is 0.05d* where d is the rod diam- 
eter. As this equation is applied to a glass 
fiber by bending it into a loop and pulling 
the loop down to the point just before which it 
will break, the deflection is equal to 1/’’. Sub- 
stituting now in the above equation and combin- 
ing constants, we have 
od 
eS 
which means that the circumference of the loop 
at breaking is proportional to the square of the 
fiber diameter. That means that the loop that 
can be made from a fiber 1 unit in diameter will 
be % as large as the loop that can be made from 
@ fiber 2 units in diameter. These values, how- 


ever, do not tell the complete story for the size 


of the loop is also a function of the tensile 
strength which increases markedly as the fiber 
becomes smaller so as to permit a still smaller 
loop to be drawn. It also happens that E in- 
creases slowly as the fiber is drawn smaller, thus 
making a further correction in the proper di- 
rection. Thus, we have found that the size of the 
loop that may be drawn, decreases with a decrease 
in the square of the fiber diameter, as a quad- 
ratic function of the diameter because of the in- 
creased tensile strength, and as some other less 
important function of the modulus of elasticity. 
Another significant observation is that the 
open area of the loop decreases in turn as the 
square of the diameter of the loop. Since the 
area of the loop determines the yarn diameter 
over which the fibers of the transverse yarns 
are bent, the area of this loop is extremely im- 
portant in determining creasability of fabrics and 
knotability of yarns. a 
We have also noted 2 marked acceleration in 
the tensile strength increase as the fibers are 
drawn below .0004 and particularly at or below 
.0002 inch. An equation which we submit for the 
relation between tensile strength and diameter is: 


$50 600 
Te=20+ Cay) +tay.2)3 4 
where Ts is the tensile strength in thousands 
of pounds per square inch and d is the diameter 
expressed in units of ten-thousandths inch. 
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We also believe that the surface tension in the 
fibers at this extremely low diameter has an ef- 
fect of maintaining the surface more perfect and 
more resistant to stresses. 

As a result of the above considerations, we have 
discovered a critical value in fiber diameters for 


inch, the fibers may readily be twisted, flexed, 
and compounded into yarns comprising a multi- 
plicity of fibers which are free from brashiness or 
skin irritation. Moreover, the fiber diameter 
should be maintained below the critical range if 
it is desired to produce yarns having a sufficient 
number of individual] fibers therein, that is, at 
least about 70 or preferably more than 100, and 
yet produce a yarn which is not bulky but which 
is notably thin, flexible, pliable, and workable. 
The fabric is also relatively thin in spite of the 
large number of fibers composing the yarns. 
Referring now more particularly to Pigs. 1 and 
2, a conventional glass furnace 20 has been illus- 
trated, having an electrically heated bushing 22, 


5 preferably composed of a platinum alloy or plati- 


num metal, forming an outlet feeder having a 
plurality of individual orifices 23 arranged at the 
lower end thereof for the emission of a plurality 
of glass streams. If it is desired, and it has been 
found practical to do so, the glass may be melted 
from cullet or batch materia] directly in the elec- 
trically heated bushing 22, thus dispensing with 
the furnace 26. 

Spaced beneath the outlet orifices 23 is a blower 


25 25 which is formed in two parts, separated by 


a slot 26 through which the glass streams flow 
and are attenuated by gaseous blasts emanating 
from. a series of jets 27. 

Below this blower a convenient distance is an 
endless foraminous surface 3 which may be in 
the form of a screen, mounted upon the rotating 
drum 31, supported by spokes 32 and rotating 
upon the shaft 33. As the glass streams emerge 
from the bushing 22, they are attenuated into 
long, fine fibers 35 having the desired character- 
istics, and then are conveyed by the gaseous blast 
upon the foraminous surface 30 where they are 


which communicates 

blower or other suitable exhausting means 41, the 
suction box serving to withdraw the vehicular 
blast and facilitating the retention of the web 
36 upon the surface 38 as it is being collected 
and drawn off into the form of a sliver or yarn 44. 

The drum 3! is driven by any suitable means 
such as a motor 45 which is mechanically con- 
nected to the drum 3! through the pulleys 46, 
the oe speed change box 47, and the 
belt 68. 

After the fibers have been collected in the form 
of the web 36, they are drawn off in the general 
direction of travel of the screen or surface 38, al- 
though at a higher speed than the peripheral 
speed of the surface 38; and then drawn through 
a compacting device or trumpet 48; then through 
suitable folding devices such as the diablo-shaped 
Trolls 58, which serve to compact the web and to 


75 fold in the loose edges and loose fibers which 


capable of producing a yarn or ¢! 
of a multiplicity of continuous glass filaments. 
The glass may be melted in a suitable glass fur- 
nace 60 having a suitable hey 6! at the lower 
end thereof to feed a multiplicity|of glass streams 
through a series of outlet o: 63. The glass 
streams are mechanically attenuated by means 
of a rotating spool 65 over which the thread 66 
formed by the grouping of the Individual fibers 

together, is wound. | 
Spaced beneath the bushing 6! is a suitable 
blower 61, which also may be formed into two 
having a slot 68 therebetween through 
which the individual fibers 62 are drawn. The 
blower 67 serves to direct a blast of cooling gas 
such as air, or the like, through the jets 69 onto 
the individual fibers, chilling them within a short 
distance of the outlet orifices 63. The blasts 
emanating from the jets 69 also serve to induce 
a draft of cool atmospheric air over the top of the 
blower and down through the slots, whereby it 
tends to cool the glass as it emerges from the 
outlet orifices. i 
The individual fibers $2 may! be grouped by 
means of a suitable device such’ as that formed 
by V-shaped slot 73 having a pad 74 in the 
groove thereof, over which the fibers may be 
drawn into the thread 66. Arranged in conjunc- 


tion with the pad 74 is a lubricant reservoir 75 ;- 


adapted to be filled with a suitable lubricant or 
sizing or coating material supply body 76. If 
the supply body 16 is composed of a thermo- 
plastic substance, such as wax,| asphalt, or the 
like, it may be heated by any suitable means such 
as the burner 17. | 

When using a thermoplastic substance or one 
which requires evaporation in order to harden it 
over the thread, it may be di le to expose the 
thread 66 over a relatively long) distance apply- 
ing heat or drying air to the same before winding 
upon the spool 65. Assisting in formation of 
a@ neat package which may be unwound 
from the spool 65, is a traverse 78. When wind- 
ing the thread, however, at high speed, 
such as 5 to 10 or even 20,000 feet per minute, 


thread would directly upon the spool 65. 
In producing fine long fibers by means of such 


an apparatus, we have found tt important to 75 


4 


maintain the temperature of the molten glass 
within the bushing 6! in a relatively high range. 
Temperatures ranging from about 2100°. F. to 
about 2500° FP. have been found suitable, depend- 
ing, of course, upon the particular type of glass 
which is being melted and the degree of attenua- 
tion which is desired. From this relatively high 
temperature, which is generally in the neighbor- 
hood of about 2200° F. to 2400° F., the glass as 
it is drawn out of the outlet orifices and is at- 
tenuated, attains a relatively high speed, at least 
about several hundred feet per minute, and pref- 
erably more than about 1000 feet per minute, 
and for most economical results, more than about 
5000 feet per minute. 

The cooling blasts from the jets 69 serve to 
chill the glass and permit it to be sufficiently 
viscous that it may be drawn down into an ex- 
tremely fine fiber within an unusually small 
range below the orifices 63. The glass instead of 
producing viscous fiber which is gradually at- 
tenuated into a finer fiber, draws down directly 
from the molten glass into a fine fiber form where 
it is suddenly chilled into that form while it is 
still within about an inch or so from the outlet 
orifice. 

The degree of attenuation to which these fibers 
may be subjected is extremely high, and it is 
possible to produce fibers having diameters of 
about .0002 inch more or less without difficulty. 
The diameters of the orifices 63 are also relatively 
small, and may be about .030 to about .060 inch 
in diameter, more or less, as desired. 

The fibers produced by the methods illustrated 


35 in Pigs. 1 and 2 and by the apparatus illustrated 


in Pig. 3, are not only extremely fine, but are also 
extremely long, and have strengths ranging in 
the order of magnitude of about 300,000 pounds 
per square inch as an ordinary matter, and in 
certain instances, much higher and in the order 
of magnitude of about one million to three million 
pounds per square inch. These fibers are also 
extremely flexible and are substantially free 
from brash or skin irritation. 

The threads formed by these methods of pro- 
duction, may be processed through any of the 
usual textile machines to produce twisted yarns, 
ply yarns, cables, balanced yarns, and fabrics of 
any desired type such as knitted, interwoven, cor 
braided fabrics, as brought out more fully here- 
inafter. 

If it is desired to weave the slivers 44 directly 
into yarns without twisting the same, it has beea 
found preferable to coat the same with a suitab'e 
sizing, and for this purpose the apparatus illus- 
trated in Pig. 4 may be used. The sliver 44 is 
drawn from the spool §3 over the guide rolls 88 
and then into the bath 8! of the sizing material 
within a tank or reservoir 82. For this purpose 
we have found that gelatin or other sizes men- 
tioned hereinabove are satisfactory. 

A roll 83 may be submerged in the bath 8! 
around which the sliver 64 1s drawn. In order 
to remove excess sizing or coating substance, 
coacting rolis $4 may be arranged over the con- 
tainer 82, these rolls serving as a wringer. If de- 
sired, the thread or sliver 44 may then be dried in 
g suitable heating chamber 85 which may be pro- 
vided with burners or other suitable heating 
means 86. Prom here the thread or sliver 44 may 
be again wound upon a spool 81, with the acsist- 
ance of the 

The yarns 
Pig. 3 or Pigs. 1 and 2, or the sized yarns or 
threads by the apparatus in Fig. 4, 
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may be twisted, either singly or in groups, to 
form twisted yarns. A conventional apparatus 
for this type of twisting has been shown in Fig. 5, 
in which one or more spools 100 may feed in the 


required number of threads 101! through an eye ‘ 


162, around the rolls 103 forming a bite for the 
yarn, then through the eye 1/04, through the 
drag 165; and then around the rotating spool 107. 
The drag 105 is mounted upon a traversing means 
168 which serves to distribute and wind the thread 
181 uniformly over the spool 107. to form a neat 
package. The spool 107 is rotated by any suit- 
able means such as the belt 109. 

The degree of twist induced by this apparatus 
may be relatively high if desired, as, for example 
6 to 12 or more turns per inch; the degree of 
twist, of course, being dependent upon the diam- 
eters of the fibers and the number of fibers com- 
posing the individual threads which are being 
twisted. We have found it possible to twist, on 
conventional twisting apparatus, strands com- 
posed of only a few fibers such as only 5 to 10 
fibers or even less, these fibers having, however, 
diameters less than .0004 inch, and for best re- 
sults, less than .0002 inch. 

By intertwisting the fibers into a twisted yarn 
form, with a sufficiently high degree of twist, it 
is possible to overcome the inherent objection to 
glass fibers caused by their non-stretchability, or 
tendency not to elongate. Ordinarily the degree ° 
of stretch which any individual fiber may pos- 
sess before breaking, is extremely small, and even 
for fine fibers, is seldom more than one or two, 
or at the most about 3 per cent. Owing to the 


inherent non-stretchability of the fibers, it has *. 


been found substantially impossible to weave 
them in a conventional] loom. As such a warp 
of yarns composed of glass fibers is being fed 
into the warp of the loom, any stresses or vibra- 
tions caused by the loom cause the entire load 
to be borne by the tightest end; these loads being 
frequently sufficient to break an individual yarn 
or end, before the load can be distributed to the 
other ends in the warp. When the tightest end 
breaks, the load is transferred to the next tight- 
est end which also does not have sufficient 
strength to carry the entire load, and it also 
breaks in turn before the load can be distributed 
among the several ends. However, we have dis- 
covered that by providing yarn having sufficiently ; 
fine fibers, which may be intertwisted a suffi- 
ciently high degree, the yarns themselves may 
possess a relatively high degree of elongation, in 
the order of magnitude of about 10 to 30 per 
cent before breakage. 
of course, in the twisted yarns 1s also dependent 
upon the sizes of the yarns compared to the 
fiber diameter; the smaller the yarns, the less 
being the elongation before breakage. 

In this connection, it is to be noted that the 
yarns formed from the slivers produced by the 
apperatus shown in Figs. 1 and 2, have an espe- 
cially high degree of elongation and stretcha- 
bility, owing to their particular structure. The 
fibers of these yarns are intermatted and inter- 
laced with one another and are not in substan- 
tially complete parallelism and alignment as are 
the continuous filament yarns formed by the 
apparatus shown in Pig. 3. Owing to their tn- 
herent intermatted nature, these yarns seem to 
possess a higher degree of yieldability, and when 
they are twisted into the form of a twisted yarn, 
the intermatted fibers of the yarn appear to yield 
and distribute the stresses and loads induced in 
the yarn throughout the yarn as a whole, thus 
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resistance of the yarn. 
The twisted yarns produced by the winding 
apparatus shown in Pig. 5, may be intertwisted 
with one another to form balanced yarns, an 
example of which is illustrated in Pig. 7. 


turns as, for example, 6 to 12 turns an inch to 
produce the twisted ply yarns (11, and then two 
of these twisted yarns J{{ are intertwisted to the 
left for the required number of turns, generally 
slightly more than half of the original degree of 
twist to form a balanced cable yarn (12. Bal- 
anced yarns or cables of other various types may 
be formed, such as two, three, or four-ply or vari- 
ous other types of ply yarns or cables, or the like. 

Referring now more particularly to Pig. 6, we 
have diagrammatically illustrated a loom which 
may be used to weave threads or yarns composed 
of glass fibers. In weaving glass cloths, it is 
possible to use any desired construction such as 
plain weave, twill, or manifold others, and in 
doing so, it is possible to produce cloths having 
any degree of hardness which is desired. In 
other words, we are not limited in weaving glass 
cloths having the individual yarns of the warp 
or filler spaced apart from one another in order 
to provide sufficient flexibility and pliability to 
the materials. On the contrary, it is possible to 
place the ends of the warp extremely close to- 
gether, and to pack the filler yarns tightly into 
Place. The resulting cloth will have excellent 
properties of flexibility, strength, foldability, and 
general resistance to wear. 

In Pig. 6 we have shown the warp {14 wound 
upon the warping beam §!5. From here the warp 
js trained over the whip roll 416 which is prefer- 
ably arranged in such a position that the indi- 
vidual ends of the warp 114 make contact over 
@ relatively wide arc on the surface of the whip 
roll and are turned through a relatively wide 
angle. We have found that this arrangement 
materially reduces the number of breaks in the 
ends by permitting the whip roll to relieve the 
individual yarns of unusual stresses and enables 
the individual yarns to be held at a constant ten- 
sion. 

The remaining portions of the loom may be of 
the conventional type, and thus, may comprise the 
heddles #17, operating to produce the shed into 
which a shuttle (18 travels, and cloth beam 119 
over which the woven fabric is wound. 

In weaving glass cloths, we have discovered that 
the difficulty caused by the non-elongation of the 
individual glass yarns may be overcome by provid- 
ing resilient coverings 120, composed of rubber 
or other suitable yielding material over the warp- 
ing beam 115. A resilient cover 121 may also be 
provided over the whip roll 116. By the use of 
this resilient material over the warping beam and 
the whip roll, and of the arrangement of the 
whip roll in relation to the warping beam where- 
by the warp fs caused to turn through a substan- 
tial angle, it is possible to maintain an even ten- 
sion on the individual yarns or ends between the 
heddles of the loom and the warping beam. 
Thus, as vibrations or pulsations are induced into 
the ends by the reciprocatory movements of the 
heddles, the whip roll 116 and the resilient cover 
therefor {21, yield and take up a large portion of 
these vibrations. Any unusual stresses in the in- 
dividual ends may also be relieved by the resilient 
cover 120 on the warping beam {15. 

We have discovered that when sufficient yarn is 


construction of loom, it is possible to weave an 
entire bolt of cloth several yards in width, if de- 
breaks 


wire 
braiding operations may be performed by any 
conventional textile machine now/in use. 

Another example of a textile fabric which we 
may make using our novel glass) yarns, is illus- 
trated in Fig. 9 showing a knitted fabric (26. 
The knitting may be done on any conventional : 
machine, and may be made with dny desired con- 
struction. We have found it possible to weave di- 
rectly from glass yarns, various articles such as 
socks, gloves, sweaters or the like. The knitted 
articles may be knitted with a tight construction, ; 
if desired, and we have found ¢ such fabrics 
possess an extremely high flexibility. resilience 
and stretchability; although when pulled out of 
shape, they will return to their normal position 
after the stresses are relieved. | 

Modifications and variations be resorted to 
without departing from the spirit and scope of 
the present invention as defined in the appended 
claims. 

We claim: 

1. A textile yarn composed of at least forty fine 
glass fibers having average diameters not more 
than about .0004 inch, the fibers of said yarn be- 
ing twisted in order to produce ‘a yarn of sub- 
stantial flexibility, mass integrity, strength and 
stretchability to permit knotting without ruptur- 
ing said yarn. i 

2. A glass textile fabric comprising interlaced 
textile yarns as called for in claim 1. 

3. A textile yarn composed of at least forty fine 
glass fibers having diameters not more than about 
.0003 inch, the fibers of said yarn being inter- 
twisted in order to produce a yarn of substantial 
flexibility, mass integrity, strength and stretch- 
ability to permit said yarn to be) folded over it- 
self without rupturing said yarn. 

4. A flexible, closely woven Se fabric cap- 
able of being folded and creased without fracture, 
which comprises interwoven yarns as claimed in 
claim 3. | 

5. A textile yarn composed of @ multiplicity of 
fine glass fibers lying predo: ly parallel to 
the longitudinal direction of said yarn and being 
intermatted with one another in| said yarn, the 
fibers of said yarn having diameters not more 
than about .0004 inch, and said being twisted 
to produce a yarn of substantial|mass integrity, 
flexibility and strength to permit knotting with- 
out rupturing said yarn. | 

6. A flexible, closely woven 


textile fabric cap- 75 
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being folded and creased without frac- eters not more than about .0002 inch, the fibers 
comprises interwoven yarns each com- of said yarn being intertwisted to produce a yarn 
a multiplicity of intertwisted fine glass of substantial flexibility, mass integrity, strength 
diameters not more than about .0003 and stretchability to permit said yarn to be folded 
over and wrapped around itself without rupturing 5 
said yarn. 
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3 Claims. 


This invention relates to vials or small bottles 
in which an applicator is formed from an exten- 
sion of the bottle stopper proper. More specifi- 
cally the invention relates to an applicator ex- 
tension for a bottle stopper, the extension being 
formed in part from a hollow glass tube with 
which may be associated an additional element 
for the application of certain types of liquids 
such as, for example, a small piece of disposable 
material or a brush. 

Applicators which ore rigidly secured to a bot- 
tle stopper are well !.nown in the art and there 
are also instances n which a group of fibers 
forming a brush extension have been associated 
with the ends of such applicators. However, 
the construction of devices of this type presents 
certain problems particularly in connection with 
the difficulties which arise from obtaining a se- 
cure attachment between the arplicator proper 
and the bottle stopper. Various other problems 
have arisen in connection with the attachment 
of the brush fibers or bristles to the applicator. 

In the applicator art, generally, there is a de- 
mand for a type of applicator with which it is 
possible to associate a smal] piece of disposable 
materia] such as, for example, a small wad of ab- 
sorbent cotton. In bottles adapted to contain 
antiseptic solutions such as iodine, it is some- 
times desirable to soak a small piece of absorbent 


cotton or gauze in the jodine and then apply it ° 


directly to the wound. Since iodine imparts a 
stain to anything with which it comes in con- 
tact, it does not lend itself readily to pouring, 
and, since the conventional solid rod applicator 
will remove only a minute amount of iodine from 
a bottle at one time, the only practical way of 
saturating 2 small amount of cotton or gauze is 
by immersing it in the solution in the bottle. 
This can be very readily accomplished by means 
of the hollow ended applicator to which this 
invention is in part directed. 

In brief, the invention contemplates the com- 
bination with a bottle or vial of a stopper with 
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form a substantially integral knot at the point of 
attachment. If desired these glass bristles may 
be permanently secured to the hollow portion of 
the applicator by softening the glass exterior of 
the tubular portion and fusing the softened por- 
tion circumferentially around the bristles to make 
a permanent joint between the tube and bristles. 

One of the objects of the invention therefor 
has been to provide an applicator extension for 
a bottle stopper as an integral portion of the stop- 
per itself and without joints or other points of 
weakness at which the applicator will be likely 
to break off. 

Another object has been to provide an applica- 
tor having a hollow portion at the end thereof 
for the reception of a small piece of absorbent 
material. 

Another object has been to provide a combined 
applicator extension and bottle stopper in which 
the lower end of the applicator extension is hol- 
lowed for the reception of brush bristles and the 
bristles are secured to the interior walls of the 
hollowed portion. 

Another object has been to provide a structure 
of this type in which glass bristles are utilized 
and the bristles and side walls of the hollowed 
portion are fused together to form a solid unitary 
glass structure. 

Other and further advantages will be apparent 
from the further and more detailed description 
when considered in conjunction with the draw- 
ing in which: 

Figure 1 shows a front elevation of a bottle in 
combination with an applicator of the ceneral 
type of the invention. 

Figure 2 is a top plan view of the same bottle. 

Pigure 3 is an elevation of the stopper with an 
applicator extension associated therewith. A 
portion of the gasket which is an element of a 
preferred type of stopper is broken away to show 
the continuation of external threads on the shank 
of the stopper. 

Figure 4 is an elevation of the same stopper 
and applicator extension showing bristles or fi- 


5 bers inserted in the hollow end of the applicator 


and secured in place adhesively. The hoiiow por- 
tion of the applicator has been broken away to 
show the interior construction. 

Figure 5 is an elevation of the same applicator 
showing a plurality of glass bristles fused to one 
another and to the sides of the hollow portion 


and a finger tab integrally associated with the 
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stopper is shown at 3. Screw threads on the 
Stopper ddapted to mate with grooves (not 
shown) on the interior neck of the bottle arc 
shown at 4. A gasket adapted to provide a 
tighter seal in a bottle of this type is shown at 5. 
The applicator is shown generally at 6 and a 
brush extension at 7. 

The construction of the combined stopper and 
applicator can best be appreciated from a con- 
sidcration of Pigures 3 and 4. The particular 
stopper means shown in these figures is of the 
preferred type of the invention in that the in- 
vention contemplates preferably the construc- 
tion of the bottle and stopper from glass or the 
like, and the provision of screw threads on the 
exterior of the stopper and interior of the bottle 
neck. The reason for utilizing screw threads of 
this type instead of the conventional screw 
threads which are exterior of the bottle and in- 
terior of the stopper is to provide a narrower 
and neater bottle. Since bottles of this type are 
conventionally used for nail polish, household 
drugs and the like, the element of style is of 
considerable importance in the manufacture of 
a commercial structure. Where glass threads 
are intended to mate with receiving grooves like- 
wise made of glass, it is not advisatle to provide 
an exact fit as one glass’ surface tends to adhere 
to another and it is sometimes very difficult to 
unscrew the stopper. For this reason, in a struc- 
ture of this type it is desirable to have a com- 
paratively loose fit of the threads and to provide 
an additional sealing element such as the gasket 
5. When the stopper is properly positioned in the 


bottle as shown in Figure 1 and is screwed down- 35 


wardly by means of the finger tab 3 this gasket 5 
will beceme firmly positioned in the bottle neck 
and form a very tight seal. 

Referring again to the stopper and applicator 
construction as shown in Figures 3 and 4 it will be 
observed that the portion of the applicator 8 
directly associated with the screw threads is solid 
glass cane or the like while the lower portion 
of the applicator shown at 9 is a hol’ow tubular 
Portion. It is desirable to have the stopper por- 
tion proper and the portion of the applicator de- 
Fending therefrom formed fram solid materia] in 
order to add increased strength to the structure 
while the hollowed portion has determined utility 
both for the reception of smal] quantities of ma- 
terial, such as cotton or gauze, and also for the 
reception of the fibers forming the brush exten- 
sion 1. The hollow portion terminates in a 
mouth opening 10 which may be slightly enlarged 
as shown and may be reenforced by a rounded 
bead tf. 

In Figure 4 a brush extension is shown inserted 
in the hollowed portion of the applicator with 
the bristles secured to the interior thereof b: 
adhesive or the like. 

In Figure 5 the bristles are formed from glass 
fibers and the bristles and side walls of the hol- 
low portion are integrally fused as at (2. 

In the use of the hollow ended applicator as 
shown in Figure 3 a small piece of disposable 
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material such as absorbent cotton lor gauze may 
be inserted in the hollow end by of a pair 
of tweezers or the like. The end of the applicator 
is then immersed in the liquid in the bottle and 
upon removal of the applicator the saturated 
material can be removed from the hollow end 
and used as desired. i 

It will be apparent that various dther types of 
bottle stoppers may be utilized without departing 
trom the spirit uf the invention arid it will also 
be apparent that glass is not an essential mate- 
rial for the construction of the stopper and ap- 
Plicator. Various types of plastics will lend | 
themselves equally readily to the jconstruction. 
The brush fibers may be conventional animal 
bristles or they may be formed from synthetic 
materials including vegetable and mineral deriv- 
atives. Glass fibers may be used! very advan- 
tageously particularly where it is desired to brush 
certain types of liquids which tend to dissolve 
ordinary adhesives. As previously described, 
these glass bristles may be fused:jintegrally to 
the sides of the hollowed portion of the applica- 
tor. |e ae 

The manufacture of the applicatdr is not diffi- 
cult and may be accomplished by a molding oper- 
ation or by the successive fusing of the various 
elements. one to the other. . i 

Having fully described my invention I desire 
to be limited only by the ensuing claims: 

1. In an applicator formed from) glass or the 
like and adapted to be inserted i a bottle of 
liquid, a solid portion at the upper extremity 
thereof and a hollow tubular portign depending 
therefrom, said hollow tubular pertion terminat- 
ing in an opening at the lower extremity thereof, 
and a plurality of glass bristles positioned in the 
opening and fused to one another and to the 
sides of the hollow tubular portion, 

2. A combined bottle stopper and applicator 
entirely formed from glass or similar material 
and comprising a bottle sealing po: a finger 
tab upstanding therefrom and an applicator ex- 
tension depending from the bottle |Sealing por- 
tion; said applicator extension including a hollow 
tubular portion depending from the bottle sealing 
portion and terminating in an opening at the 
lower extremity thereof, and a plurality of glass 
bristles positioned in the opening and fused to 
the sides of the hollow tubular portion at a point 
above the opening. 

3. A combined bottle stopper and applicator 
entirely formed from glass- or similar material 
and including a bottle sealing vortion and an 
applicator extension depending therefrom: said 
applicator extension including a hollow tubular 
section terminating in an opening at the lower 
extremity thereof and a plurality of glass fiber 
bristles positioned in the opening, said bristles 
being secured to the sides of the hollow tubular 
section at a point above the opening thereof 
forming a substantially integra] knot) at the point 
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1 Claim. 
1 

The present invention relates to perfume dis- 
pensers of the character to be carried in hand- 
bags or purse kits and for convenience is called 
a “pocket perfume dispenser.” 

It is among the objects of the invention to 
provide a pocket dispenser of simple and durable 
construction, which may be readily and conven- 
fently filled and refilled with perfume, which ts 
both liquid and vapor-tight, all parts of which 
are thoroughly resistant to attack by the perfume, 
and from which the perfume may be dabbed 
directly upon the desired area of skin or fabric 
without resort to a separate applicator and with- 
out loss through spillage or evaporation. 

Referring now to the drawings in which is 
shown one of various possible embodiments of 
the several features of the invention, 

Pig. 1 is a perspective view of the dispenser, 

Pig. 2 is a view in longitudinal cross-sectior 
and on a larger scale, taken on line 2—2 of Fig. 1; 

Fig. 3 is a fragmentary view similar to Pig. 2, 
showing the neck porticn of the dispenser with 
the cover removed, and 

Pig. 4 is a perspective view of the wick element. 

Referring now to the drawings, the dispenser 
comprises a small bottle or vial preferably of 
one integral piece having a cylindrical wall (6 
with a shoulder ff and a reduced neck 12. The 
neck has a beveled rim 13, a cylindrical pilot 14 
and the root length preferably the major length 
thereof, is threaded at (5. 

In the vial is lodged a wick (6, preferably a 
braided wick of a mineral fiber, desirably of glass 
wool, which ts not subject to attack by the per- 
fume. The wick is preferably doubled upon it- 
self, as shown, with its bight (7 protruding 
slightly from the neck (2 of the vial, with the 
doubled lengths 18 near the bight frictionally 
held in the bore of the neck (2 and two lengths 
20 extending downward to near the lower end of 
the vial. The wick is easily introduced by draw- 
ing it upward through the length of the vial 
by means of a wire or thread (not shown), looped 
under the bight and withdrawn after the wick 
has been pulled in place. 

The vial has a removable cap 20, preferably 
of acorn shape, as shown, which has an axial 
cavity 21 to accommodate the protruding bight 
{1 of the wick, a tapped bore 22 of diameter 
larger than said cavity, and an inner connecting 
shoulder 23. The cap is readily positioned upon 
the neck 12, the pilot 14 guiding its tapped bore 
22 into registry with the thread 15 on the neck, 
and when screwed in place the inner peripheral 
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2 
beveled rim or seat 13. The parts ate so propor- 
tioned that the seating 1s necessarily against the 
avoned Taen 14, tie Dae 28 Ce ae ee en 
slightly from the shoulder (1! of the vial in home 
position, thus assuring a liquid and) vapor-tight 
closure against beleveled rim (3. 

With the cap 20 in position as described, the 
vial with the wick {6 in place therein. may be 
filled with perfume through the open bottom. 
The bottom of the vial is sealed by |a removable 
cylindrical cap 26, which preferably has an ap- 
propriate gasket to assure a tight seal. In a pre- 
ferred embodiment, the cap has an annular well 
27 therein between its tapped cylindrical 
and inner axial boss 29. In said 
an annular gasket 36 of fiber 
fiber impregnated with rubber. When the cap 
is threaded upon the lower end of the vial. the 
rim of the vial compresses the material 


20 which is confined in its annular space and there- 


fore effectively takes the thrust of 

The vial, its bottom and its closure cap, may 
be made of any of a variety of su‘table materials 
that are not attacked or corroded by any of the 


25 constituents of the perfume. G! 


priate strength may be used to advantage, but 
it is preferred to make these parts! of anodized 
aluminum. The conventional treat- 
ment of aluminum results in the formation of 
an effective, durable, tough, oxide film thereon 
which completely resists attack by the perfume. 
In such anodizing treatment, any finish or color- 
ig Sigel ay gee lord etic pa 
By virtue of its Pape iees wick Suirkg 


protruding wick bight 17 at the dest 
the skin or fabric after removal of the cap w! 
of course, would immediately be Bourn 
use. Thus the desired modicum of 
be dispensed at will without the waste incurred 
the use of a bottle with a removable 
in other conventional practices and | wi 
preciable loss by evaporation. 

Were the free end of the wick 
bight to be exposed for use, there 
tendency for the fibers to spread 
the beveled seat 13 and to interfere with 
quacy of seal, a diticuity completely obviated 


perfume dispenser, it is useful more generally as 
an applicator unit for other liquid 
arations such as liquid lipstick, 


edge 24 of its shoulder 23 will seat against the 66 pencil, liquid mascara and the 


sense. 

Having thus described my invention what I 
claim as new and desire to secure by Letters Pat- 
ent of the United States is: 

A pocket perfume dispenser, comprising a gen- 
erally cylindrical vial of one integral piece, hav- 
ing a reduced neck threaded at the base portion, 

rim, and with a cylindrical 
entire 

wick reversely bent and 

from the rim of 
ing frictionally held by in 
l the lengths of said wick depending from 
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slag 
. The fibres will be formed, by conven- 
tional methods, into loosely formed mats or bats, 
which for treatment in accordance with this in- 
vention, need not possess any substantial tensile 
strength. 


As a preferred material for treatment in ac- 
cordance with this invention, glass wool in vari- 


singe? 


310 
2,343,600 


bats = and y are supported respecti 
2, 3, which are journalled at their 
ings 4, § mounted on a framework 
sary, the rolls 2, 3 may be driven 
means. Beneath the roll A and 
ceive the bat xz is a belt conveyor 7, 


tion of the bat z from the conveyor 
to be heated by a burner 9 
source of fuel, as gas, by a pipe ! 
tion of the table 8 remote 

is bent downwardly to form a lip 
hangs an end of 

on & downward 


from a main frame 18 

jacket 14, for a heating medium and a turned- 
down lip 16 is provided on i 

Mp {4 on table 8 is a nozzle 1% for the discharge 


molten thermoplasti 
be made apparent; all with reference to the ac- 


on 
vertical adjustability 


gis 


perspective view of a portion of 


fees 


EReg 
Fue 


F 


; baege 
FSREUSERG SLUR 
lide 


operation of the apparatus described the 
bat x of, for example, glass wool, is fed on to and 
over the table 8 by the action 


B 


have a very low tensile strength. | In passing over 
the table 8, the bat z ts heated by! flames from the 
annealed. 


45 


passing 

and is located at a level somewhat lower than the 
level of the conveyor 58. A doctor blade 54 is 
associated with the lower roll 5! and is adapted to 

material while a belt conveyor 55 
is located beneath the doctor blade and extends 
downwardly to adjacent the second pair of reduc- 
ing rolls D'. The rolls D! comprise roils 56 and 
67 adjustably mounted in a frame 88. The rolls 


et 


1 13 of molten saturant, it 
of the conveyors 26 more 


i 


veyor 64, which may be horizontal, serves to 
carry the material to the roll D®, comprising rolls 75 sufficient saturant to effect 


pression of the bat or bats. 
In the meantime the bat y! has been fed from 


accomplished the feed of the bat ¥ 
be automatic, 
As the bat = leaves the pool !3 of molten satu- 


Yip 15 and falls, as indicated at 103, on to 

surface of the bat y carried on the cooling 
roll C. The continued rotation of the roll C 
brings the bat 2 carrying, as indicated at 162, 
substantially the entire quantity of molten satu- 
rant required for complete saturation of the final 
Product, into contact with the bat y, the upper 
or contacting surface of which has been, as it 
were, sprinkled with molten saturant. As a 
Tesult the two bats are cemented together by 
the molten saturant along the line z, and from 
that point continue through the process as a 


indicated in figures 1A and 1B, and are finally 
removed from the cooling rolls by the doctor 
blade 48. 

In the passage over the cooling rolls C, C’ the 
temperature of the molten saturant carried by 
the combined bats z and y is substantially reduced 


of relatively low viscosity and easy mobility and 
of very high viscosity and slight mobility, re- 


rected broadly to the invention herein 
as set out in the following claims. 


formed bat of fibrous material into contact with 
a liquid comprising a saturant capable of acting 
when in solid form as a binder for the fibres 
of said bat, permitting absorption by the bat 
of only sufficient of said liquid to saturate only 
@ part of the thickness of the bat, continuously 
feeding a second, substantially unsaturated, 
loosely formed bat of fibrous material into con- 
tact with and thence along with the said par- 
tially saturated bat, compressing both bats so 
as to merge them and reduce their combined 
thickness to an extent sufficient to cause the 


gether by the solidified saturant and the bat 
79 thereby retains its reduced form, 


ad 


ee 
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Date of Application, 4th Nov., 1911—Accepted, 20th Feb., 1912 


COMPLETE SPECIFICATION. 
Improvements in Brushes for the Application of Acid or other Liquids. 


5 _ The present invention relates to a brush for the application of acid or other 
liquids, such as tincture of iodine or the like, and consists in the provision of a 
glass tube to one end of which a tuft of glass hairs is fused so as to form one 

ith the tube. In this manner a brush is obtained 
acid- ahd which does not, owing to the absence of 
hairs by the effect of the a Les okartin tay aN 
way of example in the accom i win, 
Sttel in bottle neck. Paulie . 
e end with a socket 5 in which to receive a 

5 are fused to the tube so as to form together with 

homogeneous body. This obviates the employment of a cement- 

hich is always aff by the acid so as to loosen the hairs. A 

Sacpeoel break 4 btained. 

either be h a bottle stopper or it may, as shown 


Seg a stopper @, the latter being ground 
clamped together in a tube, are employed in 


aleo dropping-stoppers are known in which 
the stopper portion, and I make no claim to 


ication of acid or other liquid, consisting of a glass 
ee ek substantially as set 


beush, ing to Claim 1, the tube formed integrally with a 
deur el te tak ok 0 ets wx Oo iis, pabeally as eck 
Dated this 2nd day of November, 1911. 


J. HANS, 
345, St. John Street, London, E.C., 
Agent for the Applicant. 
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GERMAN GLASS ROSL BEVELOPMENTS 
Glare woul® a a means of beat insulation bas been 
Laven in Germany since 1903 But the high cvst of pro- 
durtion fur 2 long time limited its use. In revent years. 
with improvements in production methods reducing curt. 
glass soul has becwne one of the must efficient and 
popular insulatiun materials un the marict. Its ef- 
* feacy ia sound insulatiun ha> added greatly tu its utility 
im mudera cunstructiva, 

One of the greatest advantages of gla~ woul is its 
adaptability in the matter of form to particular insula- 
tiwa problem It is pow available for heat insulation 
va ribbuns, tubes. covers, cups. pads and various other 
forme and shapes. As sound insulation it is reputedly 
more efbrient than any other material so far used, per- 
tially because it is equally effective against svunds of 


A new development which makes u-e of the qualities 
wf glass woul as an insulation again-t both beat and 
svand is its use in double windows. For this purpwe 
3 layer of glese wool from 1 to 5 mm. thick is placed 
betwcen two panes of glass cemented together at the 
edges. The double window formed in this way is semi- 
transparent, Hike very clear milk glaw. a pane with a 
1 mm. Laver of glae wool. for example, having a light 
Avamsmitting capacity uf 73 per cent ‘as compared with 
caly 47 per cent for opal glass). Aside from its chief 
perpose 2s a heat and sound insulation. a windew of 
this type bas the added advantage that it diffuse the 
Yight so as to make an alma shaduwle-~ room and is 
thes particularly well adapted for use in huspitals. 
schouls, studivs. etc. Because of the more even diffusion 
2 room sv lighted actually appears to be brighter than 
ene served by ordinary windows. Against nvise the 
glese wool deuble window has an insulating effertive- 
ness of $1 decibels with 1000 Hertz), sufficient to re- 
dere the noise of a city street by more than half. Ax a 
heat insulation the double window is the equivalent of 
a wall one brick in thickness. 

Glass wool is also being used in mufflers and ethau~t 
pipes of internal combustion engines. It is said to he 
well adapted to muffle the Joud ethauds of Diesel 


engines. 

Thin plates of glass wool between the metal plates of 
electric accumulators have proved very effective in in- 
creasing the capacity and durability of the apparatus. 
An accumulator s constructed is said to have 40 per 
cent more receptivity to current and can he guaranteed 
for three vears. 

Glass threads have succe<sfully been emploved as 
chemical Gilters where their immunity to acid and alkali 
j< a marked advantage. Similarly bundle- of glase 
thread» replace bristles or wire in polishing brushes 
expecially where there is contart with acid or alkali. 
Glass wool is also used between Layers of tar. asphalt 
cr revin as insulation in underground works and. in 
ribbon form. arwand buried pipes as a protection azainst 
rest dur ta dampness or to electric earth current. Be- 
cause of the devorative quality of the glass threads, par- 
ticularly when spun from colored glass. glass wool is 
eell ~wited for ornamental purposes, It is thus being 
werd extensively for Christmas tree ornaments. wigs. 
lamp shades and uther mnelties. 

Free a repert ty Trade Cammcsoner 
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The technical problems in connection with the u- 
of glass woul as a substitute for textile hbers have been 
solved but so far little commercial ux has been made 
of glass for thir purpose. When a pla>> thread suitable 
for use in weft» har heen developed it ix expected that 
considerable ure will be made of glas> fabrics epevially 
for technical purposes, such a- the insulation of elev- 
trical cables. 

Glass wool is marketed in Germany chiefly through 
egents though some manufacturers maintain ~ale~ 
branches in principal cities, On account of the nature 
of the product and the nevessity in many cases of adapt 
ing forms to particular use~ it is impractical to main- 
tain retail stocks. Distributors usually keep ~ample- 
oa hand from which orders are taken. 


31936 INCANDESCENT LAMP SALES UP 

A preliminary etimate of the number of in ande~rat 
Lamps sold in the United States during 1930 indicate 
2 total of more than 300,000,000, an increase of 19 per 
cent over the previous high total of 19335, acverding te 
a review of the electrical industry prepared by John 
Liston of the General Electric Co, The figure for large 
lomp+ is 4040.00.00, and for miniature lamp- is 
$20,000,000, a 

Among out-tanding developments of the year was the 
introduction of two seteens or grids within a new 100 
watt general-service lamp to collect much of the blacken- 
ing that was formerly depesited on the larhp bulb. Thi- 
lamp. equipped with a medium bi-pests hae and an 
inside-frosted tubular bulb. i< of ~pevial heat-resisting 
hard glas and permits accurate fou using of the filament. 

More mile~ of highway were illuminated during 10% 
than during the preceding five sears. Mr. Liston re. 
ported. The world’= Jonges bridge. the San Franci-nr 
Qakland Bay Bridge. is appropriately lighted with the 
golden light of more than a thousand 10,000-]umen 
sodium luminaires. The longest ~edium hizhway-lizhtinz 
installation in the world, along the Duanesburg Read 
in New York State, = 172. miles long and utilizes 300 
10,.000Jumen units, A radically improved highwas- 
lighting sv-tem emploving a new incandewent lamp and 
9 totally new concept in luminaires wax al~o developed 


AMERICAN CERAMIC SOCIETY WEETING 
An extremely promising entertainment schedule for thr 
3%Mh annual meeting of the American Ceramic Society 
at the Waldorf-Astoria Hotel, March 21-27. has been 
announced by R. OL. Clare. chairman of the local enter: 
tainment committee. Starting with a “Get together” 
dance at the Waldorf on the 22nd, the program sill 
carry on through various points of interest in New York. 
including a visit te the Ro VWLOS. “Queen Marv.” the 
beauty of wheee glass devorations are clewhere de- 
scribed in this insue. as well ar an evening at the French 
Casino. An interesting program is ala» being planned 
for the dadies. 


NOVEMBER PLATE GLASS PRODUCTION 
The Plate Glass Manufacturers of America have 30 
nounced that the production of polished plate gla-+ bs 
its member companies in Nov. 1936, was 13,083,963 
square feet as compared to 20,052.65 square feet pre 
duced in Ortuber and 15.909.262 square feet pre 
in Nov. 1935. Thir makes a total of 190.697.N2 «quarr 
feet produced in the first eleven months of 1936. 
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I, mst be sufficient te remove the alkali completely. \ tinal 
‘ icid rinse may be necessary i the material is to be dried. 
ar’ Sighting: colors, properly chosen. can be completely re: 
noved by this scouring method. When Aralac is blended 
e vith other thers whieh contain sighting, care must be taken 
o predetermine the eeet such sighting colors will lave on 
he Aralac. The removal of stareh from: pieces containing 
a \ralac by means of any of the well known Driinds of de- 
sizing agents generally presents no unusii problems, 
Aralac alone will net full im the same way that wool 
& lows, In the pre senee of wookor fir libers, it felts very ecesily 
and more quickly in the presence of soap than in the pres 
tence of acid. Because of the susceptibility of \ralac to alkali, 
ty vieces should be fulled before earbonizing. 
a8 sae can be carbonized by rimming 2 3 minutes cold 
asing 26-30 sulfuric acid. drying slowly and then raisins 
Prom 190° BL te 2400 Fin DP minutes. ft shonld be thor. 
‘oughly rinsed and then neutralized with aminimum amount 
"i sodaash butfered with sodium bicarbonate or disodium 
rip shosphate. 
SS Aralac does not bleach readily, peroxide giving the best 
“I white and being the safest to use, Overnight bleaching with 
yew concentrations has given the best restlts bpeatse the 
thers are not damaged. After it has been bleached. the 
Aralac should be rinsed in warm water and then given at 
ss nild acetic acid bath. To prevent damage during drying. 
y Aralac should be neutral or slightly on the acid side. In 
 Grocessing or dyeing Aralac. it is a safe rule to avoid. wher- 
* ver possible, the use of products which may contain strong 
dkalies. 
Dyeing . 
If Aralac is strongly acid, the fibers have considerable 
“yfinity for dyes of all kinds, but the fixation and fastness 
varies with the class of dye. Individual dyes also vary in 
“sheir fastness properties with the result that a dye with 
zood to excellent fastness on wool may be poor on .\ralac. 
A i senerally speaking, all wool dyes are less fast on Aralac than 
‘on wool. Milling and chrome colors often stain effect threads, 
\and lose considerable color body when subjected to fulling 
‘ind washing tests. Apparently the chemical bond between 
she molecule of dye and the Aralac fiber is not so strong as 
't is when combined with wool. In contrast to wool colors, 
"nany vat dyes applied to Aralac have excellent fastness. In 
Kirder to be safe, fastness tésts should be conducted on 
F *aboratory dyeings before a formula is adopted for large 
"scale runs. 
P! All acid and most milling colors dye Aralac’satisfac- 
‘ ‘orily and exhaust rapidly and completely except Fast Red 
Roe (Prototype 101). Pre-metalized acid colors work well 
sie | pure Aralac and give rich shades when dyed with formic 


, Some chrome colors are unsatisfactory for use on Aralac 
ecause they are destroyed by formaldehyde which is re- 
eased by the fiber during boiling and, therefore; give very 
pittle color value. When compounds of aluminum and zinc 
; fe present in the fibers, other dyes. too, may fail to give a 
‘rae chrome shade. If it is imperative to use. fast colors to 


ptiey fastness requirements, then chrome colors should be 


PY AVAILABLE 


No. ie, pp. 13,1), 


used since many give fieh shades when they are PP oie: 
selected. “The chromate method should be tised wherevel 
possible becanse it is the salest of the three chrome proc 
esses, Ht offers a wider range of chrome dyes and leaves the 
Ariadne with a softer feel and better tensile strength than the 
Tapoor Voeotteotta clureattne tie ther Howe SVET. OXpe riments hav: 
shown that a light chrome pretreatment applied to Arala 
or Aralae wool unions before ldyeing will make it possibl 
teobtiin tre chrome shades ising the top chrome methoe 
with some ct he yes tliat normally Hive poor rest 

Nentral dyeing colors, uel as Caleomines and C9 
types. have excellent allinity fdr Neale ats long as thay 5 
have not been neutralized. Nite nentralization. man yee 
dyes have very: slight affinity fer the protein base flag 
aorule, the fastness te light of (lireet dyes on Aralac 
tothe dastuess af the same dves on raven and cottd 
faetness te warelaing cued inllinng is generally intel 
Apalac; 

"The following classes of dyes, diaze, formaldeh ya 
trented, Dasic. acetate. sulfur, wat, and naphthols. 
satisfactory dycings. Caleo Teehnical Bulletin No, (fia 
details concerning procedures geverine: these various group 
of colors. 

The early problem. of dyeing and processing | \rala 
have been largely overcome. Phe extensive and apetialive 
knowledge of the individual dver is still necessary to solv 
the problems peentiar to his dbwn blends or dychonze con 
ditions. “To date, rare af there problem= has proved insur 
mountable. and specialized problems of the future pill I» 
treated as they appear. | 


FIBERGLAS) TEXTILES 
By William H. Page 


AMthough the manufacture of glass.js centuries old. it i 
only since the early 1930's that it haxzheen possible to Pq 
duce a pliable glass that can be formed into ‘a fluffy. woo! 
like blanket, tied in a knot like string, or woven on a loor 
like cotton, silk or wool. <a | 

Before Pearl Harbor, this hew kind otf glass—Fibergla 

had established itself as one of our basic materials: t 


x, a material which industry employs i in scores of differen 


ways, for scores of different purposes, to produce scpres ¢ 
lifferent products. Today. practically the entire, output ¢ 

Miberglas ix being: supplied under Army. Navy or Maritim 
Commission specifications. It hax hecome one of ong exser 
tial war materials. 


Two Basie Types 


‘ Fiberglas, as the name implies, i is glass in fiber form- 
strong, pliable fibers that. in addition to their use 
are proving themzelvex an invaluable teplacement fc 
numerous materialx—-aluminum, cork, textile quality" 
tox, mica—that are scarce or | ienoftainatte because: of 
war. 

These newest sinews of an and peace, tiny filamen 
of glass, some of them fifteen times finer than human 
and drawn at a rate of more than a mile a minute, are 
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TEXTILE COLORIST 


urned out on a 24-hour-a-day, 7-day-a-week schedule at the 
Newark, Ohio, and Ashton, Rhode Island, plants of Owens- 
Zorning Fiberglas Corporation. 
There are two basic forms of Fiberglas—glass mincral 
which is fabricated into blankets and boards for heat 
lation, and glass textile yarns and threads which are 
roven into tapes, braids and cloths for electrical insulation 
nd all-glass service fabrics. 

Both forms retain the qualities of glass, though they 
ary in appearance and purpose. For example, neither will 
urn, nor will they absorb moisture. They will not conduct 
lectricity ; they are unaffected by most acids and corrosive 
ames; they offer no haven for vermin; will not decompose, 
nd are odorless. Further, they do not transmit heat readily, 
re light in weight, and have in combination with certain 
lastics the highest weight-strength ratio of any known 
naterial. 


A Long Quest 


The story of the development of Fiberglas is a fascinat- 
ag one. For centuries men have tried to make glass flexible. 
. Roman is credited with having discovered the art of pro- 
ucing a malleable glass. Story has it that he was beheaded 
t the behest of his Emperor, so that the discovery would 
ot lessen the value of gold and silver. 

The Venetians, famed in history for their techniques 
rith glass, learned how to draw glass into hair-like strands 
br decorations on their glassware. Among the first inven- 
‘ons after the United States Patent Office was opened were 
ome on the formation of glass fibers. 

Edward D. Libbey, of the Libbey Glass Company, in 
@93, was able to draw thin strands of glass from a heated 

rotated by a foot pedal. The strands were woven 
with silk and made into lampshades for exhibition 
the Columbian Exposition in Chicago. | 


$30,000 Glass Dress 


At the Exposition a celebrated actress, fascinated by the 

ial, arranged to have a dress made of the same fabric. 

actress is reputed to have paid $30,000 for the glass 

! The story was highly publicized, resulting in the 

ination of Princess Eulalia, of Spain, to own one, 

However, these strands of glass were not really flex- 

ble, nor was the fabric entirely of glass. Actually, glass was 
be warp; silk the fill. 

This was the farthest advance up to 1931, when the 
hwens-Illinois Glass Company established a separate divi- 
on to conduct research on glass. The Owens-Illinois 

workers, however, were not thinking about flexible 
when they stumbled upon an important development 
chile attempting to fuse colored glass to the sides of milk 


They ‘nad melted finely powdered colored glass with a 
low torch and simultaneously forced it against the bottle. 
‘he glass did not adhere to the bottle, but instead was 
lown into fine filaments which piled up in a fluffy mass. 
he researchers had accidently hit upon the first practical 
ethod of making a truly flexible glass! 

_ Then Owens-Illinois proceeded in earnest. Since Corning 


Glass Works was also engaged in experimentation aim | 
at the development of a flexible ylass, the two compan: 
agreed to collaborate along these lines. The eventual res : 
was the creation of Owers-Corning Fiberglas Corporati’ 
in 1938. This firm was to manufacture plass fiber - or Filk 
glas—materials, and to continue the research initiated | 
the two parent companies. 


Two Types of Textile Fibers 


Fiberglas textile fibers are now produced either asc 
tinuous filament or staple-length fibers, and both types; 
employed in creating a large number and variety of sa: 
and threads that are subsequently woven into fabric 
wide utility. 

All basic types of glass fibers are produced by the att 
uation of molten glass as it emerges from small orilice- 
the bottom of glass melting tanks or furnaces. Attenuat 
of the staple textile fibers is produced by high pressure i 
of steam or air, while attenuation of the continuous fil 
is produced by mechanical drawing at high speed. 

The yarns that go into the manufacture of fabrics : 
built up from the original staple slivers or fibers, and : 
continuous filament strands, on standard textile machine , 
with slight modifications. The method by which the origt 
staple sliver is converted into yarn is a drafting and tw: 
ing process patterned after worsted yarn methods. Yarn- 
various degrees of fineness are produced. The coarsest sta; 
yarns are made without drafting. 


Woven Like Cotton 


Fiberglas yarns are woven into fabrics on standard t 
tile machinery in much the same manner as cotton, silk 
wool. The adaptability of the fibers to organized fort 
tion and arrangement makes possible the building up 
products which meet exacting specifications. 

Fiberglas yarns have found wide use in many kind- 
decorative fabrics which, because they are glass, are }* 
against mildew, moth and rot; will not burn; and will: 
shrink or stretch. Glass fibers have been combined with - 
and rayon in the production of fabrics used for neckr 
However, because of the vital need for Fiberglas yarn: 
war purposes, the use of Fiberglas in such items as nec 
ties, draperies, curtains, bedspreads, table cloths and Iz 
shades has been suspended until after the war. 


Can Be Colored 


While glass fiber yarns and fabrics cannot be dyed 
orthodox dyeing methods, a considerable variety of cv. 
can be obtained by incorporating pigments in the mv 
glass. These colors cannot fade. But, again because oi 
war demands, the production of colored yarns and falr 
has been suspended for the duration. 

The electrical industry, chief source of power for 
entire war program, is a principal user of Fiberglas in 
textile forms. Fiberglas tapes, cloths, braided sleevings.. 
tying cords are widely used for the insulation of ele 
motors, generators, transformers and other types of-op« 
ing and distributing equipment. 

(Continued on Page 46) 
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DYE MEN IN ARMED SERVICES 


Sendoz Chemical Works, Inc. 


Lt. Irving Hoffman, Fort Benning. Ga.; Sgt. W. H. 
Wadsworth, overseas; Lt. James Clark, Camp Davis, N. C.; 
Lt. Vernon Gutman, Camp Claiborne, [La.; [.t. George 
Draudt, Edgewood Arsenal, Md.; Capt. Max B. Kaesche. 
Nashville, Tenn. ; Capt. R. S. Dingle. 


Commonwealth Color & Chemical Co. 


Company Sgt. Major Reginald E. Davey. Camp Val- 
cartier. Quebec. 


Ciba Compeny, Inc. 


Major Samuel I. Parker, Fort Benning, Ga.; Lt. Frank 
B. Gill, U. S. Navy; Pvt. Chester M. Kopatch, Ft. Mc- 
Clellan, Ala.; First Lt. Clement O. Stevenson, Camp Polk, 
Ia; First Lt. Daniel A. Torrence. Aberdeen Proving 
Ground, Md. 


E. I. du Pont de Nemours & Company 


Over 12,000 men in the services. 


Generel Dyestuff Corporation 


Capt. William G. Luqueer. Fort Oglethorpe, Ga.; First 
Lt. Raymond J. Carey, Edgewood Arsenal, Md.; Carl Axel 
Bergman, U. S. Navy, Brooklyn, N. Y.; Roy J. Ziegler, 
Edgewood Arsenal, Md.; George Brownlee, Jr., Naval Air 
Corps. 

Quaker Chemical Products Corporation 

J. N. Murphy, American armed forces. 

American Viscose Corporation 

Thirty-nine men from the offices of the American Vis- 
cose Corporation had entered the country’s fighting services 
by the end of 1942. They are listed below: 

From the New York office: Charles Conner Creveling, 
Coast Guard; Lt. Douglas Cudlipp, Field Artillery ; Alex N. 
Davidson, Tech. Sgt., U. S: Army; Ensign Daniel A. Davis, 
U. S. Navy; Captain Arthur Dern, Field Artillery; Thomas 
A. Gentile, Cadet, Army Air Corps; Pvt. Robert Hogel, 
Services of Supply, U. S. Army: Ensign Allen Jones, U. S. 
Navy; William A. Keefe, U. S. Navy; Lt. William S. Mc- 
Kee, Army Air Corps; Pvt. Charles J. Mills, U. S. Army; 
Pvt. Douglas Morrison, U. S. Army; Lt. C. O. Page. Army 
Air Corps; Pvt. Thomas F. Price, U. S. Army; Pvt. Herbert 
Sanders, Army Air Corps: Lt. (s.g.) George I. Storm, U. S. 
Navy; Capt. MacLean Williamson, Field Artillery; Lt. 
(j.g-) John C. Wilmerding, U. S. Navy. 

From the Wilmington office: Pvt. William L. Barker, 
Army Air Corps; Pvt. Ira R. Daft. U. S. Army; Capt. Harry 
B. Garden, U. S. Army; Pvt. John Gooding, U. S. Army; 
Lt. Delbert P. Hesler, U. S. Navy; Pvt. James L. Hinder- 
hofer, Army Air Corps: Capt. C. H. Hinnant, Jr., VU. S. 
Army; Sgt. Jorrell L. Kelley, Army Air Corps; Harvey F. 
Kerr, radio operator, U. S. Navy; Pvt. Linder K. Larkin, 
U. S. Army; Sgt. Benjamin Miles, U. S. Army; Ensign 
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Glenn 1.. Morrison, U. $. Navy; Lt. Abbott M. Sei 
Army Air Corps. | 

From the Providence office: E. H. Look, officer 
date, U. S. Army; Pvt, Charles David Reich, .\m 
Corps; Lt. (j.g.) Cyril Sumner, U.S. Navy. 

From the Charlotte bffice: Lt. (j.g.) S. Reed Aw 
U.S. Navy; Capt. Norman A. Cocke, Jr.. Coast Ar 
Corp. Alex S. Hanes, Jr. Anti-Aircraft Service. UL S. 

From the Philadelphia office: Pvt. Joha Folsom, 
Air Corps; Lt. (s.g.) John Wiggins, U.S. Navy. 

In addition to the ahove men, over 1,000 men ir. 
company’s seven plants! have entered the various « 


| 
FIBERGLAS TEXTILES 


(Continued from Page 14) 
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In the chemical field, Fiberplas fabrics are find: 
as chemical filtration cloths, especially under con 
involving corrosive liquids, or gases at high temper: 
Anode bags for electroplating processes represent x 
chemical use. Fiberglas fabrics are also widely empl: 
lagging for piping on naval and merchant vessels. : 
industrial plants. | 

| 

New uses for Fiberjlas are discovered with xt 
frequency, and the research laboratories of Owens-C: 
Fiberglas Corporation conduct a constant program 
search and development: = 

There appear to be njany applications where gla 
can serve in place of metallic fibers, jutes, hemps, and’ 
materials. It is also believed that the high tensile st, 
and non-shrinking and! non-stretching characteris: 
Fiberglas may contribute valuable new properties t« 
fiber or textile materials, if means can be found to c 
the raw fibers economically, using existing pre 
machinery. | 


—== 
TEXTILE TESTING IN THE WAR EFFORT 


(C rine from Page 33) 


trolled testing, maximum and minimum constructions wi! 
ably be specified in the not! too distant future. 

The part that textile testing has played. and ix ply 
ever apparent and pays big dividends from many angles. : 
a ruling such as above be issued, mills knowing the peri 
of their products in contralled tests will be better equip 
those manufacturing on [a “hit-or-miss” basis. To m 
quality of finished products is increasingly important 
days and, upon restoration of peace. this will also be tt 
because of the consumer's cry for goods that carry infor! 
labels of a quality controlled nature. 

Textile testing at the present time being utilized in w2" 
and consumer fields for purposes of quality control and «« 
tion of raw materials is also serving as a medium of rescat! 
will be very valuable during the reconstruction perie’ 
the war. | 
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Soda ash improves the quality of both the brick and the 
hollow tile. 

Experience at this plant has emphasized an even more 
interesting point, namely, the property of soda ash of de- 
pressing the maturing temperature in firing. The material 
used has an extremely narrow firing range; about six 
courses of brick in the bottom of every kiln were formerly 
so light colored and soft as to be practically unsalable. 
With soda ash, two different percentages of treatment are 
used; the heavier treatment is used'on the required pro- 
portion of the production to set six courses in each kiln, and 
certain tunnels in the drier are reserved for these brick. 
These brick are also identified by a scratch mark on the 
back. Instead of the capacity of each kiln being cut ap- 
proximately 4500 brick, the kilns now turn out their full 
capacity of fully fired brick; the brick from the lower 
courses are as dark and hard as those from the higher 
courses. The shrinkage, furthermore, is as uniform as 
the color. The probable usefulness of such a procedure in 
other plants, in regard to production as well as cost and 
quality, is interesting. 

Another application of this same procedure suggests 
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itself for plants where slight or no actual knses occ: 
through underfired brick in the lower portions of the kiln. 
If the maturing temperature of ware in selected portion. 
the kiln may be reduced by similar didercatial soda a. 
treatment, over-all firing time may be reduced. Less ber 
and consequently lexs time will be required to mature th 
lower courses of brick which carry the heavier soda a. 
treatment. Time saved at the last end of a firing beads 1. 
worth-while fucl saving, and any saving of firing time :- 
automatically an increase in firing capacity. 


Vi. Conclusion 

The foregoing examples are typical results obtained tn 
the use of soda ash in the Barker-Truog process and repr: 
sent a wide variation of raw materials and plant pron 
dure as well as of geographical location. Developme 
along the lines discussed was never of greater importan: 
than at the present time when high-quality production « 
minimum cost is urgently needed. 


Socvay Process COMPANY 
Syracusg, New Yorw 


FIBERGLAS: SOME PROPERTIES AND NEW APPLICATIONS* 


By F. V. Toovey 


ABSTRACT 


Fiberglas is produced in two basic forms, namely, as a wool and as a textile. There 
are three varieties of wool: (1) thermal-insulation wool, the starting point for a large 
gumber of insulation products; (2) bonded mat wool, used in the form of a retainer 
mat in electric storage batteries; and (3) air-filter wool, used in the cleaning and condi- 
tioning of air. Textile fibers are of two types, continuous and staple. These two types 
represent starting points in the construction of numerous yarns, tapes, and fabrics used 
for electrical insulation and chemical filtration purposes. Other applications range 
from use as wicking for oil lamps and stoves to use as a pipe lagging material. The 
versatility and utility of Fiberglas are a consequence of the chemical and physical proper- 
ties of the original basic fibers and the high adaptability of the fibers for predetermined 
orderly organized arrangement. Fiberglas can be used profitably wherever (1) clec- 
tricity is generated, transmitted, or used, (2) air is cleaned or conditioned, (3) heat is 
conserved, controlied, or excluded, and (4) fabrics are needed to withstand heat, rot, 
dampness, decay, or chemical attack. New and future applications of Fiberglas include 
its use or development as (1) a wicking in combination with peat moss to feed 
solutions, through controlled capillarity, to the roots of growing plants; (2) a 
combination insulant and surface finish in the form of a new strong, rigid, lightweight 
board: (3) a new jow-temperature insulating medium in the form of an asphalt-en- 
closed rigid bat; (4) a surgical suture and tracer yarn in surgical sponges; and (5) a dec- 
orative fabric. Used as an effective replacement material for cork, nonferrous asbestos, 
aluminum, and mica, Fiberglas is becoming increasingly important as a strategic mate- 
rial. 


Fiberglas because of the rapidly expanding scope of 


Knowledge rials, i tl will do, application and the attendant difficulty of keeping th 
isdvglons ee technical man informed as to what this unique material cu: 


i important factor in 

base anatomy do prey po gr pater engineering, 400r is doing technologically. In 1931, there was but 0! 
and designing time. There are many materials for which Fiberglas product; today, 380 separate Fiberglas produc': 
such.information could profitably be summarized at the re manufactured, and large quantities of basic fibers a 
present time. This is particularly desirable in the case of yarns are contributing to the value of a wide variety © 
_— independently manufactured articles. 

Glass is an old and faithful servant of mankind, and 1" 
this Sbrous form, relatively new on the industrial scene. | 
continues to fulfill its traditional role. 


1. Introduction 


© Presented at the Forty-Fourth Annual Meeting, The 
American Ceramic Society, Inc., Cincinnati, Obio, April 22, 
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Fiberglas: 


Il. Besle Fibers end Yarns ead Their Production 
There are two basic forms of Fibergias, viz., a wool form 


and a textile fiber form. The wool form may be further . 
(1) @ fine form. 


subdivided into three elemental fibers: 
used most generally for thermal insulation, (2) a slightly 
coarser form used as @ retainer mat in electrical storage 
batteries, and (3) a much coarser form used for air filtra- 
tion in air-conditioning systems. The first of these is the 
starting point for a large variety of insulation products. 


Textile fibers likewise exist in two elemental forms, viz.,, 


the continuous fiber and the staple fiber, which are used in 
building up a large number and variety of yarns and 
threads that are subsequently woven into fabrics of wide 
utility, Both fibers are much finer than the thermal wool 
fibers. 

All of the basic fibers are produced by the attenuation 
of molten glass as it issues from small orifices at the bottom 
of glassmelting tanks or furnaces. In all varieties of wool 
and staple textile fibers, the attenuation is produced by 
high-pressure jets of steam or air; the attenuation of con- 
tinuous fibers is produced by mechanical drawing at high 
speeds. 


(1) Wool Fibers 
| Wool fibers are collected on a traveling conveyer which 
carries the pack through a series of automatic operations, 
! the nature and number of which depend on the particular 
‘type of product to be made. These processes include 
‘ lubrication, the application of a binding agent, compres- 
sion to desired density, the curing of the binding agent, 
‘the application of special adhesives and coverings to 
: facilitate handling, and cutting to desired size. Some of 
the products are complete for use as they are taken from 
‘the conveyer. The material often is but scmiprocessed, 
‘ however, and it serves as a raw material in the building of 
_ Other products (see Sections III and IV). 
| The wool process consists of a standard glass-tank opera- 
| tion in which the batch is charged in a conventional way 
jat one end of the tank and glass wool fibers are produced 
jat the other. Both the staple and continuous processes 
\ differ from the wool process in that each involves the use 
of glass cullet in the form of marbles. The glass marbles 
are inspected carefully before they are remelted in special 
dectric furnaces. 


(2) Steple Fibers 

Staple fibers are collected in the form of a web of inter- 
laced fibers, on a traveling belt from which they are sub- 
sequently gathered without twist, as a sliver (pronounced 

‘-ver). Staple fibers average 8 to 15 in. in length; 
the most common variety averages about 0.00027 in. in 
diameter. More recently, both larger and smaller fibers 
have been needed, and they have been produced for special 
Purposes. A slight draft is given to the sliver in the gather- 
ing operation to orient the majority of fibers in parallel 
alignment. All staple fiber rovings and yarns are in turn 
Produced from this original staple sliver. 
(3) Continous Fibers 

Continuous fibers are made by a different process. The 
Gmucatal filaments, 102 or more, are continuous in length. 
After they are gathered into a strand, they are drawn me- 
(1943) 
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chanically on a spindle which bases at a speed of a mile a 
minute or even higher. Lengths of the filaments are 
limited only by packaging requirements. The individual 
filaments in the most commonly made continuous strand 
are 0.00022 in. in diameter, although again this diame- 
ter can be varied considerably on cither side according to 
the characteristics desired in the product. 

Small amounts of lubricants and coatings are used on 
both the staple fibers and continuous filament strands, 
These materials, usually starch or vegetable and mineral 
oils, facilitate the forming operations and keep the indi- 
vidual glass filaments from rubbing |together. This ap- 
plication is important, for the strength of glass fibers is re- 
duced if the surfaces of the fibers beogme scratched. 

(4) Yorns 

The yarns that go into the catia of fabrics are 
built up from the original staple slivers and continuous 
filament strands-on standard textile machinery, the latter 
requiring but slight modification. Original continuous 
strands are twisted and plicd together to give any desired 
yarn construction, the latter depending on the service func- 
tion to be fulfilled. Ordinarily, yarns, will consist of from 
two to twenty original strands, and the heavier construc- 
tions commonly involve as many as ten separate twisting 
and plying operations. 

The original staple sliver is converted into yarn by a 
drafting and twisting process patterned after worsted 
yarn methods. Yarns of various s of fineness are 
produced; the degree of drafting is by the de- 
sired fineness. The coarsest staple yarns are made without 
drafting. | 


Ill. Properties, Products, end Applications 


(1) Properties 

The great utility and versatility of Fiberglas arise from 
two fundamental sources, viz., (1) the physical and chemi- 
cal properties of the glass from which) the basic fibers are 
made and (2) the adaptability of the fibers to organized 
formation and arrangement which makes possible the 
building up of derivative products of Prescribed and exact- 
ing specifications. 

Reduced to fibers, the properties that characterize glass 
in general are retained, although some properties are 
modified considerably. Brittleness disappears as a prac- 
tical consideration and is replaced by flexibility and re- 
siliency. The tensile strength of glass increases extra- 
ordinarily as the size of the unit or, in this case, fiber is 
decreased. Fibers with calculated tensile strengths as high 
as 2,000,000 Ib./sq. in. have been produced in the labora- 
tory. Fibers of a size used in regular continuous-filament 
production show tensile strengths of! around 300,000 to 
500,000 Ib./sq. in., a value considerably more than the 
tensile strength of hard-drawn steel piano wire. 

Glass fibers are incombustible, a property which is of 
extreme importance in practically all applications from the 
safety standpomt. High-heat adi resistance 
are responsible for the wide applicability of Fibergias in the 
electrical field. Tapes, yarns, and fabrir=- used im the 
electrical industry can safely withstand temperatures up to 
1000°F, 
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The electrical properties of glass are retained in Sber 
form and are angmented by the use of glasses substantially 
free of Geoup 1 alkalis. Fibergias electrical tapes combine 
high dielectric strength and electrical insulation resist- 
ance with extremely low moisture absorption. 


Fic. 1.—Basic fibers used in the production of Fiberglas 
Products. Top row (left to right): continuous filament 
strand and staple sliver; bottom row (left to right):  insu- 
lation wool, bonded mat fiber, and air filter wool. 


Tie: 3—Ceney ps ete RAS 


of textile fibers 


Chemical durability becomes of increasing importance 
when the glass surface is increased by fiberizing. A de- 
gree of attack which would be negligible in a large article is 
a serious matter with a small fiber, so special glasses must 
be employed according to the service conditions to be en- 
countered. 

The thermal and air-filtering properties of Fiberglas 
result from its general fiber form and adaptability to form- 
ability and organised arrangement. In the case of ther- 
mal-insulation wool, this adaptability makes possible the 
formation of a fiber mass with a maximum of dead air 
spaces. In the case of air filter wool, a structure with 
adequate strength having an extenfed surface for the 


As a general statement concerning the applicability of 
Fibergins, it may be said that this vermtile material can be 
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profitably used wherever (1) clectricity is generated, tra: 
mitted, or used, (2) air is cleaned or conditioned, (33) heat: 
conserved, controlled, or excluded, or (4) fabrics x 
necded to withstand heat, rot, dampness, decay, ¢ 


Fic. 3.—Continuous filament yarns on various type 
packages 


Fic. 4.—(Left): plain staple fiber as gathered on: 
forming tube; (right): low-twist staple yarn aerorn 
with continuous filament yarn. 


The electrical industry is the chief user of Fiberglas: 
its textile form. It is used widely as tapes, cloths, braic 
sleevings, and tying cords for the inmlation of elec: 
motors, generators, transformers, and other typo © 
operating and distributing equipment. Because relative} 
thin layers of glass tape will insulate well and becau~ '' 
remarkable resistance to heat will allow motors to open’! 
at much higher temperatures than when alternate inwi 
tion materials are used, Fiberglas offers the advantare 


many forms to make it more adaptable for particular 
Vel. 23, No 


Fiberglas: 


Density, degree of flexibility or rigidity, external form, and 
gerface condition can all be varied to suit the application. 
Thus the material is prepared for home and industrial 
purposes not onty in the form of a fieecy white wool of 
1"/_ I. per cu. ft. density, but also in flexible-to-rigid 
shects, metal-mesh and sewn blankets, blocks, and boards 
ef predetermined specifications, which are used for in- 
sulating all types of industrial equipment in all tempera- 
tare ranges from subzero to 1200°F., according to the 
product. Standard sizes and thicknesses of sectional pipe 
insulation are also fabricated from the original basic ther- 
mal-insulating wool fiber. 


Fic. 5.—Fibergias sleevings, tying cords, electrical 
imsulating tapes and cloths, and chemical filtration cloths. 
These illustrate only a few of the end products built 
from the original textile fibers by a succession of twisting, 
plying, weaving, and braiding processes. 


In these different products, Fiberglas thermal-insulating 
wool fulfills the necessary requirements for a good indus- 
trial insulation, namely, low thermal conductivity, fire 
safety, enduring resistance to vibrations and settling, 
lightness in weight, cleanliness, and durability. 

Bonded mat fiber finds its greatest use as retainer mats 
in storage batteries. These mats greatly extend battery 
life by keeping active material in place on the battery 
Plates. They can serve this purpose because the glass 
employed in them is resistant to attack by the battery acid 
and has good electrical insulation characteristics. Bonded 
mat products have been used less extensively as a light- 
diffusing medium, as an inorganic facing material, and as a 
Coating for underground pipes to combat electrolytic cor- 
Tosion. 

In the field of air conditioning, the adaptability of Fiber- 
gias to organized arrangement is again recognized. The 
filter units for removing dirt, lint, soot, plant pollens, and 
similar nuisance dusts from the air are built up of a series 
of filter mats which differ in the sizes of fibers used in their 
construction. The individual fibers are coated with a dust- 
catching adhesive. This orderly arrangement allows a 
large surface contact in a limited space and offers rela- 
tively low resistance to the passage of air. These com- 
bined properties mean, on integration, a high capacity for 
Cleaning air. 


IV. New ond Future Applicetions 
New effective Fibergias products and applications are 
(1943) 
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i 
sredually finding their way into industry and others will 
soon appear. | 
Some of the new developments are improvements on 
old products, and in general these oa the impor- 
tant Fiberglas property of adaptability to orderly, predeter- 
mined arrangement. Such a development is the rein- 
forced staple sliver. The incorporation of a continuous 
strand in the staple sliver during formiug w ‘-7isting pre- 
vents further drafting and yields a product which is an 
effective filler for clectrical cablcs. | 
Other new developments have grown out of newer 
methods of processing and application which take fuller 
advantage of certain desirable Properties. 


Fic. 6.—Some products derived from imsulation wool 
mn 8 roof boneed font Sek ereciaaety aed aes feng 


material. 
i 


An interesting new application of Fibergias i is in the field 
of hydroponics, where effective use is made of its hereto- 
fore relatively obscure property of trolled capillarity. 
Glass-tape wicking in combination with peat moss feeds 
chemical solutions to the plant roots at a fixed rate. 

Fiberglas thermal-insulation wool is the raw material 
used in the production of a new strong, rigid lightweight 
insulation board by a newly Process that com- 
bines pressure and a carefully cont heating cycle to 
increase the density of the material without loss of resili- 
ency. This board, used largely as a combination insula- 
tion and surface finish, releases for other purposes large 
quantities of aluminum formiariy sie ese facing’ mete 
rial over Fiberglas insulation wool. 

Developed to replace cork for low-temperature imsula- 
tion, Fibergias AE board, a rigid bai of insulation wool 
enclosed in asphalt, is being used in domestic 
food-storage lockers and in other a nae refrigeration 
units, 

In the field of medicine, Fiberglas is undergoing thor- 
ough investigation as @ surgical suture! and as a tracer 
yarn in surgical sponges.* In addition, Fibergias tape is 
being used to filter blood plasma in ariny field kits.* 

Both bonded mat of the type used in batteries and 
chemical filter cloth have been used quite successfully im 

| 

: P. and S. Mountjoy, ™ 
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* Edward F. Lewison, “ es « Factor of 
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laboratories as filtering pads in Buchner funnels when the 
solutions being filtered were destructive to ordinary papers. 

Many decorative applications of Fiberglas have been 
developed in the past, and this development undoubtedly 
will proceed at some more appropriate future time. Vari- 
ous colored damasks, brocades, satins, taffetas, and nets 
have been well established, and products made from these 
include overdrapes, glass curtains, shower curtains, 
bedspreads, tablecloths, and lamp shades. 


V. Rote of Fibergles in the Wer Emergency 
Used as an effective replacement material for cork, 


nonferrous asbestos, aluminum, and mica, Fiberglay + 
becoming important as a strategic material in the war 
program. Electrical manufacturers and design, enginerr, 
have achieved savings in both space and weight in new 
electrical equipment through the use of Fiberglas electrical 
tapes and cloths. Fiberglas is taking the place of cork in 
certain types of low-temperature insulation. It is also 
combined with mica in the manufacture of ground insula 
tion for electrical equipment, thereby reducing consider: 
ably the quantity of mica required. 


Reagancn LasomaTorias 
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MODELING SHEET GLASS IN A POTTERY KILN* 
By Dotty M. Ernst 
ABSTRACT 


A method is described for obtaining relief pattern in sheet glass while 


decorative and usable forms. 


The fact that sheets of glass may be bent in a ceramic 
mold in a pottery kiln has been discovered in the Ceramic 
Laboratory of the University of Cincinnati. When the 
giass is cooled, it has an appearance quite different from 
the crisp perfection of glass bent in the smooth metal 
molds used commercially. It is more like old hand-rolled 
giass. 

The tendency of the heated glass, as it bends to the shape 
of the mold, to pick up impressions of each minute raised 
particle may be developed into impressions of definite, 
calculated relief patterns. 

The process is simple. Molds are made of clay, the 
design is modeled thereon, and they are biseuited. A 
wash of clay and flint (25 and 75%, respectively), plus a 
little gum tragacanth, is applied to the mold to prevent 
the glass from adhering to it. A clean sheet of glass cut to 
fit the outer contour of the mold is placed on it, and it is 
ready to be put into the kiln. The temperature is brought 
up slowly to a point just sufficient to cause the heated glass 
to move down. It sinks as a heavy film, finding the vari- 
ous levels of the modeled surface. 

The temperature required varies with different glass 
compositions. Experimentation is necessary to find the 
temperature best suited to the type of glass being used. It 
will probably be around cone 012, or 1544°F. Proper 
regulation of temperature is required because heat that is 
too high or that is maintained too long will cause the sur- 
face to slip or to devitrify. 

The kiin must be cooled slowly to anneal the glass, as 
rapid cooling to rigidity will create strain. 

The upper surface of the molded glass will be smooth 
and will need no further attention. The under surface, 
however, will require cleaning inasmuch as some of the kiln 
wash may be picked up. A mild abrasive and a wet brush 
may be used, but neither should be hard enough to acratch. 
A silicon carbide stick may be neeifed to smooth the edge if 
the firing has been too drastic. 

To find the full extent of the ups and downs that the glass 
will take, a coarse clay has been used for the forms, because 
the chance of cracking or breaking is lessened if designs 
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bending it into 


are worked out in high relief. This explains the pebbled 
texture of some of the pieces. The porosity of the biscuit 
causes the kiln wash to dry with a pebbled surface. 

The type of modeling also affects the success of the im- 
pression. The heavy creeping mass of heated glass has a 
tendency to slide over the crevices. Definition is given 
by 2 calculated change in form that checks this viscous 
flow an instant, giving an accent where it is needed; other- 
wise, the pattern may show as a lot of meaningless bumps 
in the glass. The exact reproduction of designs pressed 
into a mold in the traditional manner should not be ex- 
pected or attempted. 

The outer contour should be controlled by designing the 
mold so that a support for the edges of the sheet of glas« 
is provided or warpage may occur if the heat of the kiln is 
uneven. Small holes may be drilled in the deep crevices 
if the modeling is in quite high relief to expel any trapped 
air that may cause a bubble in a reverse direction. 

A surprising amount of modeling is possible. A variety 
of different impressions may be made from the same mold 
by using different foreign and domestic glass compositions. 
Single- and double-strength window glass is used for small 
molds; crystal and plate glass are used for large molds 
All types of glass bend satisfactorily; the temperature re- 
quired, of course, varies. 

Other experiments have consisted of stacking layers of 
glass together. Glass, cut in triangles, squares, etc., and 
placed in pattern on flat sheet glass laid on a mold fuse to- 
gether as the glass bends to the mold. When various- 
colored glasses are com! ined, chipping and crazing occur if 
the formulas are not “sympathetic.” Design possibilities 
are limited, owing to glass-cutting difficulties. Overglaze 
ceramic colors applied on a fiat sheet in the same manner 
as glass enamels also bend with the glass. 

Ceramic molds are durable in @ commercial, moving. 
circular kiln, Glass bends satisfactorily in an undecorated 
mold, but few perfect impressions are obtained from the 
decorated molds. A pottery kiln gives a better texture to 
the giass. 

The materials needed for the modeled bent giass are in- 
expensive, and, aside from a pottery kiln, little equipment 
is required. 

Rona. Rovrs3 
Lovaann, Om0 
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FIBERGLAS 
A Versatile Product of the 
New Glass Technology 


OM the days of the Mharaohs 
R= the early years of the pres- 
ent century glass was a substance 
imperfectly understood and controlled, 
and with strictly limited uses. Table 
and decorative ware, bottles, windows 
and lenses about made up the list. 
The last forty years, and particularly 
the last ten, have seen a greater advance 
in glass technology, and a greater ¢x- 
pansion in uses, than had occurred in 
the preceding 5000 years. The layman 
still thinks of glass as essentially the 
same substance whatever its fabricated 


PY AVAILABLE | 
ginal bound volume | 


form or use, but, today there are more 
kinds of glass, varving in their proper- 
ties and composition, than all the metals 
and their alloys combined. 

One kind of glass is heavier than iron; 
another is as light as aluminum. Sudden 
and extreme changes in temperature will 
shatter one kind of glass; another kind 
can be laid on a piece of ice and have 
hot lead poured on it without cracking. 
One kind of glass transmits ultraviolet 
rays; another absorbs infrared rays; 
and still another withstands the violent 
attacks of laboratory chemicals. 


2 
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A New Basic Material 

Most unusual of all the recent ad- 
vances in glass technology is Fiberglas 
—glass that is drawn or blown into al- 
most infinitely fine fibers, some of them 
with tensile strength exceeding 250,000 
pounds per sémare inch. The fibers in 
turn are fabricated into resilient, wool- 
like hats or blankets, and rigid, sawahle 
boards; or are twisted into yarns and 
woven on a loom like cotton, silk, or 
wool. | 


Although Fi glas was first produced 
on a commercial scale during the great 
depression—in 1932 to be exact—it has 
already established for itself a position 
as a basic material fn the same sense 
that steel, copper, and aluminum are 
basic materials. This position it owe« 
to certain inherent properties — high 
tensile strength, incombustibility, light- 
weight, dimensional stability—that give 
it great versatility of both form and use. 

Barrier to|Both Heat and Sound 

When glass fibers are interlaced to 
form a resilient, wool-like mass, or 
when the fibers are treated with a binder 
and compresséd into boards, millions of 
air spaces are entrapped. These air 
spaces retard ithe flow of heat and ab- 
sorb sound, Where the fine. cylindrical 
fibers cross and touch each other, they 
have exceedingly small contact points. 
Heat, therefore, cannot pass readily 
from one fibet to another. 

Fiberglas hats, blankets, or boards are 
used as heat|or sound insulation, of 
both, in facthries, homes and other 
buildings, in Army harracks and other 
troop shelters, on Navy and Merchant 
ships, in planes, buses and trains, and 
in refrigerators, water heaters aml 
ranges. On Navy fighting craft, glas« 
fiber boards faced with glass cloth are 
heing used for both heat insulation an! 
interior finish, and have saved millions 
of pounds of | aluminum formerly re- 
quired for interior sheathing. 


Fabrics Won't Burn 

Fiberglas fabrics will not burn and 
are used whetever fabrics must with- 
stand heat, acids, damp, and decay. 
They are employed by the chemical in- 
dustry as filter, cloths in gravity, rotary. 
and plate and frame filters. The gias< 
cloth can be tsed where the liquid to 
he filtered is at high temperatures, is 
acidic, or is weakly alkaline. Acids (ex- 
cept hydrofiudric acid), even in the 
most concentrated forms, will not injure 
the fabric. Tt can he exposed to higher 
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temperatures than asbestos or any filter 
cloth nade of organic materials. 

The principal use of gtase fabrics, 
however, & in the form of tapes, braids, 
and clothe which are treated with an 
impregnant and used ‘for electrical in- 
Sulation. Taking advantage of the small 
space the insulatinn orcupées, and its 
high resistance to moisture penetration 
and heat, design engineers have been 
able to decrease materially the size and 
weight of motors, generators, trans- 
formers, and similar electro-magnetic 
devices wed by both indestry anf the 


armed forces, 


Filters Catch Hormful Dusts 

Air filters compoxed of glass fibers 
cvated with an adhesive are standard 
eyuipment for forced warn air heating 
systems, for central and raom air con- 
ditioning and ventilating systems, and 
for unit type dust collectors. In the ia- 
dustrial field the filters are widely em- 
ployed to remove from the air partities 
of dust that could sag precision ma- 
ihinery or products. 
” ‘Treated with a hiexter and compresacd 
into wafer-tike sleet: giass Shers ore 
employed to give bonger lise and greater 
‘tamina to the stovage duttevies in 
trucks, passenger cars, tasks, jeeps, and 


usually severe service conditions. It 
has pointed the way to new anes, nota- 
bly the use of glass fibers af reinforce- 
inent for plastics to fotm a strotteral 
material possessing hitherto 


in the post-war world. It is one thing 
to build a plane capable of carrying pas- 
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rengers amd freight from New York to 
Moscow. It ix another to build it so 
that the size of the payload will enable 
it to compete with other forms of trans- 
portation. Ability to do this depends in 
large measure upon the development of 
stronger, lighter-weight materials that 
will help reduce the weight of the dead 
load. 


Fibers Distribute Imperfections 

The principle involved in reinforcing 
a plastic with fine glasx fibers is the 
same ax that which Nature employs to 
produce her strong materials, All ma- 
terials, whether made by man or Nature, 
contain imperfections, If the material 
is homogeneous in its structure, stresses 
accumulate around the imperfections. 
Cracks propagate across the material 
and the material fails. 

Nature guards against failure of her 


more widely the imperfections are dis- 
tributed and the greater is the strength 
of the tree. 


mous Ddlaties of Damascus and Toledo 
(Turn to page 46) 
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James Short, who was a close friend 
of Lincoln and who bid in his horse 
and surveying instruments when the 
mortgage on them was foreclosed and 
then returned them to Lincoln, lived on 
a farm near the Rutledges and Lincoln 
visited him frequently. For a time in 
the spring of 1835. Ann worked as a 
domestic for Mr. Short. He declared 
in after years that he knew absolutely 
nothing of a love affair between Lin- 
coln and Ann, 

The best evidence that no love affair 
existed between these two people was 


e 
Fiberglas 


(From page 13) 


stecl. The great strength and flexibility 
of their blades was achieved by labori- 
ously welding together alternate strips 
of steel and wrought iron, and then 
forging the resulting billet into their 
weapons. Thus they distributed the im- 
perfections so that there could be no 
propagation of a failure through the 
blade. 

When glass is drawn into fine fibers 
and the fibers are combined with a plas- 
tic, the imperfections are distributed ~o 
that there is not one chance in a million 
that those in one fiber will match those 
in another. The finer the fibers, the 
wider is the distribution of the imper- 
fections, and the smaller is the possi- 
bility that a stress accumulating at an 
imperfection will propagate a failure 
through the mass, 


Tests Show. Strength 
Experimental samples of the Fiber- 
glas-plastic combinations have been pro- 
duced with tensile strengths of over 
80,000 pounds per square inch. The im- 
pact strength of ordinary plastics is 
about two foot pounds on a standard 
test. Samples of the glass and plastic 
combinations have shown impact re- 
sistance of over 20 foot pounds. High 
tensile strength and impact resistance 
are accompanied by high flexural 

strength and flexural moduli. 
The new material has a strength- 
weight ratio superior to that of any 
metal used in aircraft. The light-weight 
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that fact that Miss! Mary Owens, who 
was related to half/ the women in New 
Salem stated in later years that she 
never heard about) it. Lincoln began 
courting her less than a year after the 
death of Ann and| she resided for 18 
months with her sister. Mrs. Abel, who 
lived at the edge of New Salem. It is 
certain that if there had been any ro- 
mance at all between Ainaliam Lincoin 
and Ann Rutledge, all the women in 
the neighborhood would have known of 
it and Miss Owens would have been 


duly informed. 


THE 


I 
duce the number of man-hours required 


for the fabrication of airplane parts. 
| 


Many Post-War Applications 
After the war the dammed-up flood of 
research pointed to the development of 
new peace-time uses of Fiberglas will be 
released. The airplane is only the most 
spectacular of the [possible applications 
of Fiberglas-plastic/combinations. Simi- 


lar combinations of iglass fibers and plas- 
tics offer the possibility of light-weight, 
durable furniture that can he molded, 
saving fabrication | costs. 

In the post-war world glass decorative 
fabrics will be available in new and 
more beautiful colors and designs. En- 
tirely new fabrics, ipossessing combina- 
tions of qualities hitherto unobtainable. 
may be made by combining glass fibers 
with other fibers such as ashestos, cot- 
ton, hemp, rayon, silk, and linen, Fiber- 
gias awnings that a discarded cigarette 
cannot set on fire jare a real post-war 
possibility. 

When the easing jof war demands per- 
mits further research, Fiberglas may 
become a factor in) permanently reduc- 
ing the amount of| rubber required in 
tires. Glass cannot replace rubber, but 
if, as seems possible, further research 
results in the development of glass tex- 
tile fibers suitable for tire cord, their 
great tensile strength and heat resist- 
ance will reduce the amount of rubber 
needed. i 


| 
Finer, Highcr-Strength Fibers 
While available iglass fibers have 2 
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Forms, properties and handling 
of glass reinforcements 


The Research Laboratories of Owens-Corning Fiber- 
glas Corp. located at Newark, Ohio, are under the 
supervision of Games Slayter, vice-president in charge 
of research. Achvities are organized in ten major 
divisions under the genera] supervision of Dr. A. W. 
Davison, scientihc director; H. W. Collins, assistant 
diector of research; and Dale Kleist, engineering 
director. Four of the major divisions are concerned 
with pure research in glass, chemistry, chemical 
engineering, physics and metallurgy.' Activities of 
the other 6 divisions are devoted to the application of 
research to processes and products. 

Research aimed at developing techniques for the 
fabricauon of glass-reinforced, low-pressure plastics 
suitable for the construction of structural aircraft parts 
was chrected by a committee headed by H. W. Collins, 
assistant director of research. Other members of the 
committee were: Charles Jones, chairman; Robert 
B. Taylor and Harold Loudin, physics laboratory; 
Clayton Smucker, Erven White, Dr. Robert Steinman 
and Dr. L. P. Biefeld, chemistry laboratory; Ray B. 
Crepps and Milton Gallagher, testing laboratory. 


ANY*of the standard forms of fibrous glass appear to be 

suitable for use as reinforcement for low-pressure 
plastics, but to date the forms chiefly employed by fabricators 
or in experimental work are continuous filament, all-glass 
cloths and warps; uni-directional cloths, i.e., cloths with a 
glass warp and cotton fill; and glass fiber flock of extremely 
fine fibers having lengths measurable in millimeters. All- 
glass cloths, uni-directional cloths and flock were used in 
preparing laminated test samples under the Air-Forces- 
sponsored research program. 

All-glass cloths woven of continuous filament fiber yarns, 
uni-directional cloths and glass warps provide a high concen- 
tration of the fibers, and are usually used as reinforcing 
material when high strength is desired. Strength of the 
laminate can be varied by using a cloth with a tight or open 
weave, by varying the number of plies of cloth for a given 
thickness or by dispersing flock in the resin to serve as lateral 
reinforcement. These variables make it possible to cover a 
wide range of strengths. 


Fiber pfoperties studied 
Sknce the properties of a multiple fiber material such as 
giass cloth are largely dependent upon the properties of 
the individual fibers, exhaustive studies of the fibers have 
been conducted to determine their properties. Special 
mombers of the stall of the Research Labere- 
PA iy, etme fee ny malay roy 


apparatus has been designed and built for this particul: 
Purpose, 

Modulus of elusticity and tensile strength are of primar 
importance. The modulus of elasticity holds fairly constar 
at 8,000,000) to 9,000,000 p.s.i. for glass fibers betwee 
0,00070 and 0.00020 in. in diameter—a range which include 
the standard textile fibers. An upward trend is shown {c 
fibers of smaller diameter. The tensile strength of tk 
standard textile fibers is in the order of 300,000 p.s.i., bt 
the tensile strength increases us the diameter of the fibe: 
decreases. Experimental fibers have been produced with 
tensile strength exceeding 2,000,000 p.s.i. 

The fibers will melt, but they will not burn. Because the 
are solid glass rods with no cellular interstructure, they wi 
not absorb moisture. They will not rot or mildew, The 
are the result of oxidation and, unlike metallic and organ 
fibers, can exist indefinitely in an atmosphere of oxyger 


High dimensional stability 

An unusual feature of the fibers is that they have tensi! 
strengths in excess of those of the high-strength metals, an 
yet they have many times the clongation of these meta 
before the clastic limit is reached. As a matter of fact, th 
elon..tion of a glass fiber at break is about the same as tha 
of a cotton fiber. This accounts for the extremely hig 
impact resistance of glass-reinforced plastics. The allovin 
and heat treating of metals is largely aimed at raising th 
elastic limit closer to the ultimate strength. In glass fiber 
they are one and the same. 

Because the fibers do not swell under the influence 
moisture and elongate only under great tension, they posses 
high dimensional stability. This dimensional stability is im 
parted to the plastics in which the glass fibers are used fo 
reinforcement. The lower limit of the plastic flow of glas 
textile fibers is at about 200°C. The thermal coefficient ¢ 
linear expansion is 49 X 10-7? per °C. for temperatures up t 
300°. An actual increase in the tensile strength of glass clot! 
is obtained by subjecting it to temperatures as high as 200° C 
The cloth can be subjected to higher temperatures for shor 
periods without serious loss of strength. 

Practically no shrinkage of the cloth occurs at temperature 
below 100°C. At 400° C., shrinkage is only 0.30 to 0.35 per 
cent. Between 375 and 425° C., the rate of shrinkage in 
creases sharply and continues at a higher rate, although stil 
showing a shrinkage of only 0.90 percent at 600°C. Thes 
temperatures, however, are in excess of curing temperature: 
so the factor of shrinkage may be disregarded in the prepara 
tion of glass-reinforced plastics. 


Heat treatment of cloths 

The effect of heat upon glass cloth is of particular interes 
since heat treating of glass cloth to be used as plastic rein 
forcement is one of the most important of the technique 
developed by the Fiberglas laboratories. This treatment i 
required in order to obtain maximum adhesion of the resi 
to the glass. 


All fibers that are to be formed into 
yarns or fabrics must have a lubricant to 
prevent them from abrading one another. 
In the case of animal and vegetable fibers 
such as wool and cotton, this lubricant 
is present in the fiber, In the case of 
glass fibers, the lubricant must be added 
to permit the forming and fabrication of 
the textiles, The ingredients of the 
glass lubricant are dextrinized starch, 
oil, gelatin, neutral emulsifier, complex 
amine salt and polyvinyl! alcohol. 

To obtain adhesion between the resin 
and the glass fibers, certain of these in- 
gredients must be volatilized; othen 
must undergo a change and remain on the 
fibers if the textiles are to retain proper- 
ties they must possess to serve as plastics 
reinforcement. Exhaustive tests have 


ment is a Principal factor contributing 
to the high strengths obtained with 
glass-reinforced laminates. Caramel- 
ization of the starch inythe lubricant 
is an easily perceptible effect of the heat 
treatment. 

A uniform brown appearance of the 
textile, caused by caramelization of the 
starch, is visual indication of satis- 
factory treatment. Other effects are 
removal of the viis and practically all of 
the moisture, and fixation of a starch- 
gelatin film on the fiber. This film 

as affords a firmly anchored base for ad- 
a hesion ii the resin. 
GAMES SLAYTER Meticulous procedure tequired 

To achjeve the best results in the 
fabrication of glass-reinforced plastics, 


demonstrated that the required adhesion values and main- the procedure employed must be Meticulous, In the prepa- 
tenance of the necessary textile properties can best be pro- ration of the plastics the major effort must be directed 
vided by heat treating the textiles. The same tests have toward getting the glass fibers ito work as small columns in 
shown that increase in adhesion caused by the heat treat- compression, To accomy.lish this the fibers must be supported 


1 The square of OC-64 glass cloth at the left has not yet been subjected to heat treatment or impregnation. 


At this stage the cloth is pure white. 
but not as yet impregnated with resin. 


In the middle is a piece of this same cloth which has been heat treated 
The brownish sample at the right has been heat treated and impregnated 


with a resin which previously was mixed with a percentage of flock fiber. This flock is shown in the foreground 
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2—One method of heat treating glass cloth makes use of revolving heated rolls 


at exceedingly small intervals, necessitating the exclusion of 
fine dust and bubbles or other contamination that would 
interfere with such support. 

As an indication of how important this is, the critical com- 
pression loads which can be developed in small diameter 
columns should be considered. To achieve a composite 
Compressive strength of 75,000 p.s.i., using 50 percent glass 
fibers by volume, all parallel to the direction of load, the glass 
must take a compressive stress of 140,000 p.s.i., assuming that 
the resin is working at a compressive stress of 20,000 p.s.i. 
With this value for the critical stress that must be developed 
in the fiber, and a fiber diameter of 20 one-hundred-thou- 
sandths of an inch, the fiber must be supported along its 
entire length at distances not exceeding 100 one-hundred- 
thousandths of an inch. 

Several methods for heat treating the textiles have been 
devised by these laboratories. A satisfactory method con- 
sists in festooning the cloth in an oven. Since the hot air 
can circulate freely through the draped material, the hot 
gaseous products of the treatment are not concentrated in 
spots. The treatment should be at about 200°C. for 2 hours. 
The temperature of the interior of the oven must be uniform, 
and the air must be circulated. The glass textiles can also 
be satisfactorily heat treated by passing them through a hot- 
air zone, using higher temperatures and subjecting the ma- 
terials to these temperatures for a shorter time. Good results 
have been obtained by passing a medium-weight cloth at a 
Fate of 2'/; {t. per min. through 2 tower having a hot-air zone 
10 ft. long and heated tn about 340° C. Cloths of different 
weights require different speeds. Another continuous heat- 
treating method utilizes heated revolving rolls. Because the 
cloth is in contact with the rolls, higher temperatures and 
speeds can be employed. 


Assembly of fibers 


Before undertaking to reinforce a plastic with glass fibers, 
it is necessary to determine whether the material is to carry 
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tensile forces only, as in a tie-rod; or whether it is to encounter 


both tensile and compressive forces, as in a beam; or whether 
it will carry compressive forces only as in a strut. 

If tensile loads alone must be taken into consideration, all 
fibers should min in one direction, parallel to the tensile stress. 
A warp made of parallel strands of fibers can be used. An 
alternative is to use a uni-directional cloth, laminating it so 
that the glass yarns are parallel. 

If concerned with compressive loads only, the reinforcement 
can be introduced in the same manner as for tensile loads but 
with the fibers placed at right angles to the compressive stress. 
This can be done by using layers of all-glass cloth or by cross- 
laminating uni-directional fabrics or warps. This manner of 
reinforcing satisfies the condition known as “‘flat-wise’’ com- 
pression. Compressive strengths are obtained exceeding 
those secured by other methods of fiber-resin assembly. 

The Poisson's ratio of glass is about 0.25, while most resins 
have a Poisson's ratio in the neighborhood of 0.45 to 0.50. 
This indicates that most resins will act in a manner similar 
to that of hydraulic fluids. In any mechanical assembly of 
the two materials, this probable hydraulic action of the 
resin should be kept in mind. 

The reason the above method of obtaining high compressive 
strength is so effective is that the hydraulic action of the 
resin, due to its high Poisson's ratio, gives comparatively high 
sidewise deformation under compressive loading, and works 
the fibers in tension. Compressive strengths can be ob- 
tained closely approaching the best tensile strengths obtain- 
able when high tensile strength is the objective, but the 
tensile strength of this particular material is low, since it has 
only the tensile strength of the resin in the direction of the 
major stress. 

When approximately equal tensile and compressive 
strengths are sought, it is necessary to use a !aminated struc- 
ture similar to that employed for compressive loads only, 
and at the same time provide for considerable lateral rein- 
forcement between the various plies to prevent delamination 
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in compression. Firm adhesion is essential to develop strong 
interfaces between the resins and the fibers in order to ensure 
mgh compressive stresses in the individual fibers. 

The necessary lateral reinforcement can be obtained by dis- 
persing flock in the resin. There is a possibility that a 
method may be devised for applying the flock to the other 
fibers electrostatically, so that each strand of these other 
fibers would look like a furry caterpillar. Pure resin could 
then be applied in the normal manner. 


Modulus of elasticity controllable 


The modulus of elasticity of glass-reinforced plastics is 
affected by condition of cure of the resin, fiber diameter, close- 
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3—In a second simple meth- 
od of heat treating glass 
cloth, an oven is used. 4-- 
A high-preduction method 
for heat treating the cloth 
wakes use of a hot-air tower 
aad mechanical rolling and 
coaveying equipment. The 
material is pure white as 
it enters the hot-air tower 
Gower right). As it emerges 
from the tower (upper center) 
it is light tan in color. 3— 
Is measuring tensile strength 
end modulus of elasticity 
of a single fiber, the test 
oad is gradually increased 
by changiag cotenary of the 
chain shown at upper right 
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ness of weave and direction of fibers, and by the glass-to- 
resin ratio. | 

Woven all-glass fabrics, or cross-laminated, uni-directional 
fabrics, give values of the modulus on the order of 2 to 2'/; 
million p.s.i. If the reinforcing fibers are predominantly 
in the same direction, as in parallel-laminated, uni-directional 
cloths, it is possible to increase the Young's modulus to 4!/, 
million p.s.i. ! 

These values are based on the premise that optimum curing 
of the resins has occurred. By under-curing the resins, 
reducing the glass-resin ratio and using loose, square-woven 
cloths, it is possible to obtain Young’s moduli very closely 


approaching that of the pure resin. 
| 
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FIBERGLAS 
William #. Page 


‘© RECORD exists of the begin- 

ning of the art or industry of glass 
is J making. The start was made in 
remote antiquity, long before mankind 
knew how to keep written records. As 
many as 10,000 years ago, some nomadic 
tribesman may have found molten glass 
beneath the bed of a hot campfire built 
upon sand. If his curiosity led him to 
poke the glowing, viscous pool with a 
green-wood stick or bome handy weapon, 
it ie probable that he drew a glass fiber 
on the end of his implement. 

Molten giass has much the same con- 
sistency as honey or molasses; it strings 
out tenvously. Thus it is quite possible 
that the first form in which this material 
was made through man’s action was a 
giess filament. Between the shaping of 
this crude fiber and the production of 
useful fibers on a commercial scale there 
stretched an interval of thousands of 
years. By the time of the Renaissance, 
artiaans in glass were attenuating fine 
rods for many ornamental purposes, in- 
cluding “spun-gians” decorations on 
stemware; but until a comparatively 
few years ago tho art of glass making 
had developed much more rapidly along 
other lines. 

In 1893, Edward Drummond Libbey 
exhibited a drevs, lampshades, and other 


articles of glass at the Columbian Ex- 
position. But the fabric was made of 
bundles of coarse-glass fibers woven to- 
gether with silk threads. Crowds came 
to see Georgia Cayvan, reigning actreas 
of the day, wear the famous gown; but 
it is suspected that most of the eager 
spectators came because they thought 
the dress was transparent. If they did, 
they went away disappointed. This was 
not the only disappointment. The mate- 
rial was too stiff to be creased or folded — 
it was not a true, all-glass textile. It was 
no more possible then than it had been 
before to weave a fabric of glans fila- 
ments alone. The reeult of Mr. Libbey’s 


experiment was spectacular and at- 
tracted a great deal of attention, but it 
proved to be of no pra 1 value. 

In the early 1900's a number of pat- 
enta were issued in Germany, and some 
in England, on various processes for 
drawing finer fibers of glass. While 
those produced by the methoda were 
still too coarse for weaving practical 
cloths, they were used to some extent 
as a thermal insulating material, par- 
ticularly in Germany during the period 
of the First World War when the Allied 
blockade shut out importations of 2n- 
bestoa. 

The real start towards commercially 
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useful glasa filaments was made in 1931 
when, research, aimed at the develop- 
ment! of the necessary processes, was 
initiated in this country by the Owens- 
Illincia Glass Company, manufacturer 
of glass containers, and by the Corning 
Glass Works, makers of specialties rang- 
ing from light bulbs to laboratory glass- 
ware and giant telescope mirrors. From 
1931 to 1938 the two concerns, working 
separately towards the same goal, apent 
millions of dollars in devising the meth- 
ods and acquiring the knowledge needed 
to produce glass in fiber form on a com- 
mercial scale. Rapid progress was made 
in improving manufacturing processes 
and products and in developing markets. 
During that period, relatively coarse 
glass filaments coated with an adhesive 
proved their value as air filters. Steady 
gains alao were made in the field of 
thermal and sound insulation because of 
the availability of finer wool-like glass 
fibern, Still finer and stronger onea were 
produced subsequently, and by 1936 it 
was possible to manufacture filaments 
pliable enough to be woven into all- 
glans! textiles that could be creased and 
folded. Late in 1938 the Owens-Corning 
Fiberglan Corporation was formed to 
continue the production of Fiberglas 
(glaas fiber) materials, to carry on furth- 
er research, to explore additional fielda 
of application, and to adapt the fabrics 
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STEPS IN MAKING GLASS-TEXTILE FIBERS 


The glass-making ingredients are melted and refined in small furnaces (opposite 
page) and the resultant product is formed by machine into glass marbles (top- 
Center) that offer a convenient means of inspecting the glass and eliminating im- 
purities. The marbles are remelted in small electric furnaces, and the molten 
Glass is drawn into fibers in one of two ways. Staple fiber is made by flowing the 
glass through orifices in the base of each furnace and appiving » af com- 
pressed air to yank the issuing streams into silky filaments resembling long staple 
cotton or mohair. Individual re are as little as two ten-thousandths of an inch 
in diameter and are formed upon a revolving drum into @ gossamer web that is 
geibered and twisted into a strand by a subsequent winding operation (above). 

@ strands are made into yarns by conventional textile machinery. Some of the 
webs are united with a binder and rolled (top-right) into a flexible sheet from 
10 to SO one-thousandths of an inch thick for use es an insulating material. 
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WOOL-LIKE BATS 
This shows a bat of Fiberglas issuing from the forming chamber, where thin streams 


of molten glass ari ‘attenuated by the impact of steam. 
eed tor thermal and acoustical 


is widely 
| 
for still other uses which their inherent 
properties made them uniquely qualified 


that: 

Corning had devoted to the development 

and manufacture of fibrous glass. 
Fiberglas, a* the foregoing maken 
plain, is not a “war baby” — it was well 
established in many homes and in- 
dustries before the' outbreak of hontili- 
he war, substantially the 
ration’s three 


nd torpedoing was the great- 

g both combat and 
cnacis ‘and took an appalling 
lives. To reduce the dan- 

to eliminate all con- 


used an a wrapping to 
for other 


In this form, the product 
insulation on board naval vessels. 


various forma of the material to insulate 
shipboard living and refrigerated spaces, 
magazines, bulkheads, pipes. ventilating 
ducts, canings, and boiler uptakes. 

In 1944 the company produced for 
the nation’s fighting and merchant 
fleets many millions of square feet of 
inaulation, including more than 60 mil- 
lion aquare feet of a type in the shape of 
a board that had been developed es- 
pecially for the Navy and that offers 
one of the many exampler of fruitful 
cobperation between induatry and the 
armed forces to meet the demands of 
war, As far back ax 1939 the Navy had 
adopted Fiberglas for thermal insulation 
throughout all ite fighting ships. The 
customary practice then wan to inatall 
bats or rolls of it behind aluminum 
nheathing. At that time there war no 
shortage of aluminum, but the Navy 
wanted a rigid form of insulation that 
could be used on both horizontal and 
vertical aurfacen and that, by doing 
away with sheathing to hold the material 
in place, would save weight and in- 
atallation time. 

The problem wan tackled by the Fiber- 
gian Corporation. The company had 
been working on a board of the general 
type required, but the product was atill 
in the experimental stage. In addition 
to finding a binder that would give the 
desired rigidity, it waa necesary to 
provide an adhesive that would hold « 
fabric, serving as interior finish, to one 
surface of the board. Research was in- 
tensified; the codperation of binder and 
adhesive manufacturers was aecured; 


and test applications were made on a 
number of naval verwla, A production 
line for the manufacture of the bonrd 
and for applying the facing of incom- 
buatible Fiberglan cloth of flameproofed 
rayon Was worked out and at up inn 
new, hantily erected building. By Pearl 
Harbor day a aatiafactory product war 
being made in ever-increasing volume. 

Aa firat installed, the board was ne. 
cured with an adhesive to atewl nurfacen 
auch an beams, atiffenem, bulkhenda, 
decks, and xbell plating, all of which 
call for both thermal insulation and 
good nurface appearance. By a later 
method it in held in place by mechanical 
fantenern welded to the steel When 
all joints arc covered with Fiberglus 
stripping tape the whole construction i 
painted. When completed, it hax not 
only the thermal- and nound-dendening 
propert» required but nlao ao nent in 
terior finish. , 

In 1942 the Fiberglis Corporation 
turned out more than 22 million square 
feet of the new material for the Navy 
aa well as for ships built for ths Maritime 
Comminiion. During the first nine 
months of that year, at the time of 0 
critical shortage of aluminum, usc of 
the board by the Navy saved more than 
5,500,000 pounds of aluminum = that 
have been needed for 
abeathing, or enough for the construc: 
tion of 250 heavy bombers. Production 
in 1943 was approximately double that 
of the preeeding yer. and in 1944 it 
wan nearly three timer nw great on 
1942. 

Lt in entimated that there are ap: 
proximately 80,000 square feet of thin 
type of insulating board one battleship, 
nome 158,000 square feet on at heavy 
cruimer, nbout 38,000 square feet on iw 
deatroyer, und nround 271,000 square 
feet on an nireraft carrier, The total 
footage of Fiberglu boards, blankets, 
rolla, or bats ont “fattop™ will run to 
approximately 360,000 square feet, In 
addition, there will be about 326,000 
linear feet of Fiberglas taper and clothe 
for atripping and for wrapping insulted 
pipes. * 

In meeting war $ 
thermal- and wound-insulating materitls, 
the corporation and applicators have 
made improvements in Fiberglass prod- 
ucta an well as in their methods of in- 
atallation that will be of decided value 
when the nation’s warebuilt tonnage in 
converted to penectime Mery we In 
many inatances they will alse prove to 
be suitable for insulating homes, face 
tories, and other kinds of indust rint 
and commercial buildings. A large 
combat or merchant vennel, with its 
complex propulsion machinery and fe: 
frigerating ound heating : 
fairly comparable to 1 good-nized in- 
dustrial plant, nithough the ship 
likely to encounter conditions that the 
factory will probably never experience. 


would otherwine 


requirement for 
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A 700-hp. electrically driven air compressor which is one 


of twelve machines in Owe: 
tion plants. 


Insulating materinia and means of in- 
atallation that will stand up under the 
shock of shell fire, constant vibration, 
and the other stresses, strains, and 
hazards of shipboard service are certain 
to find many peacetime fields of appli- 
cation, 

A recently developed Fiberglas prod- 
uct ina flexible sheet, Y% inch thick, that 
in uned in cabins und on flight decks of 
nirernft to insulate them aguinat the ¢x- 
treme cold of the steatoaphere and to 
denden sound, Tits weight is only 6/10 
pound per cubic foot, or approximately 
one-fourth that of the material it re: 
places, When subjected to a mean 
temperature of 125°F. and to 90 percent 
relative, humidity, the sheets increase 
lens than 1 percent in weight, in contrast 
to as much as 40 percent in the case of 
the organic material formerly employed 
for thin twin purpose. 

In textile form tapers, braids, cloths, 
nleevings and impregnated with a suit- 
able varnish, Fiberglas server widely 4» 
an insulation for motora, generators, 
transformers, ete. Because it occupies 
little space and in resiatant§ to high 
temperatures, it hu proved «| major 
nid to electrical design engineers in their 
efforts to reduce the size and weight of 
electric unita required to do a given job. 
Within recent years, they have been 
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ns-Corning Fiberglas Corpora- 
In addition to its principal use of drawing 


AIR COMPRESSOR 
streams of molten @ 


able by means of this material to cut 
down the weight of a 10-hp. motor by 
an much as 170 pounds, while Fiberglas- 
insulated motors made for special war 
uses weigh only 1 pound per hormepower. 
One of the smallest but most vital of 
thix type in a plane is the pitch-change 
motor which changes the pitch of pro- 
pellers that have gone dead so that the 
blades are turned edgewise to the wind. 

War needs have been largely respon- 
aible for two developments that forecast 
broader peacetime applications of Fiber- 
glas textiles in the industrial field. In 
one case the fabrics are used to reinforce 
plastics; in’ the other the cloths are 
conted with synthetic rubbers or resins. 
In fabricating Fiberglas-reinforced plas- 
ties, layers of the textile are impregnated 
with » low-pressure, thermosetting resin 
and are placed one on top of another 
until « laminate of the wanted thickness 
in built up. The latter in then draped 
over « mold or put inside of one to give 
it the denired form, after which it gous 
into an oven for curing. 

Fiberglas- plastic combinations poasers 
extremely high strength in proportion 
to their weight. ‘Test specimens have 
nhown tensile strengths of from 50,000 
to 80,000 pounds per square inch, com- 
premtion strengths of more than 50,000 
pounds per square inch, and impact 


serves to operate pneumatc tools, paint-epray 
other maintenance equipment. 


lase into fine fibers, compressed air 
guns, and 


atrengths exceeding 30 foot-pounda, as 
compared with 2 foot-poundn for or- 
dinary plastics. Their mont spectacular | 
application so far has been that of mak- | 
ing aircraft parts, including cabin struc- | 
tures of helicopters constructed for the 
armed forces; but denigners and engi- 
neers are already experimenting with the | 
material for many poatwar civilian uses | 
such as the manufacture of strong, 
lightweight luggage. boats and canoes, 
furniture, kitchen and bathroom as- 
nemblies, tefrigerator and radio cabinets, 
and dozens of other products where 
lightness, combined with high strength 
and case of fabrication, is the goal. 
The requirements of the Army have 
led directly to the development of Fiber- 
glans fabrics coated with synthetic rub- 
bera or resina, There textiles have ex- 
ceptional tear atrength, withstand re- 
pented flexing, are renintant to deatruc- 
tion by fungi, and have great dimennion- 
al atability. Other properties vary with | 
the coating employed, but rubber-cov- 
ered Fiberglas cloths are being produced 
that are flameproof and have high re-| 
diatance to moisture penetration and to 
the effecta of contact with gneoline, oil, | 
chemicals, and greases, It is because of 
thene qualities that coated glare fabrics 
are at present being used to make air- 
plane battery covers, hangar-door cur-' 
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tains and vide walla, oil- prewsure-awiteh 
diaphrngmn, nircraft tape for expanaion 
Joints of bot air ducts, water tanks for 
troops in the field, and Protective cloth- 
ing for worker ‘in’ chemical planta, 
Pomible future oducts include tar- 
Pauline and other moiature-proof covern 
for machinery, water-resistant contain- 
em for delicate inatrumenta, carburetor 
diaphragms, and an awning that will not 
burn when a lighted cigarette is tonacd 
on it from an upper-story window. 
One of the firnt practical applications 
of Fiberglas, as has already been men- 
tioned, was the air filter. It connints of 
mata of relatively courne fibers treated 
with an adhenive and ia widely employed 
today in war plants to collect abrasive 
dusts created by manufacturing proc- 
eemes, thus eliminating a hazard both 
to the productn being made and to the 
health of workera.! Coarne fibers held 
together by a binder also are used by 
* the petroleum, chemical, and dint; ing 
industricn an a packing for distillation 
# columna, acid coalencern, and scrubbing 
towers, The great) aurface aren of the 
material and large free volume increnne 
Operating efficiency, and speed output. 
With tower packing of thin type en- 
Kineers are able to build rectifying 
“columns that will gonvert high winen to 
191.5-proof industria, alcohol in ap- 
proximately half the time formerly re- 
Quired, H 

Retainer mata for storage batteries 
likewise represent in curly applicntion 
of Fiberglan that hixw become standard 
over the yen. Fine glans fibers trented 
with a binder are: formed into thin, 
waferlike, porous mata that indefinitely 

le Withstand imifiernion in battery acid. 
Ponitioned one on each xide of every 
Ponitive plate, they hold in place the 
Power-producing material that tends to 
shed off under hard usage, shock, or 
heavy vibration and thus give longer life 
and greater atumina to atornge batteries 
in trucks, tanks, and jeeps, and those 
gon which submarines operate. 

A very recent development in the 
Fiberglax mat that ia used to protect 
underground oil, gus, and other pipe 
Hiner against corrosion and electrolytic 
action. It in in the form of a broad tape 
that it wrapped around the piping and 
serves wa currier for the bitumen or 
coal-tar coating. The large surface aren 
Prevented by the fibem permite the ap- 
plication of more coating for a Riven 
thicknen of wrapping, an compared 
with other carriers. 

In the production of the wool-like 
Fiberglax for thermal and acoustical 
insulation, the sand, limestone, and 
other minerala of which it ix composed 
‘are unloaded from freight cars into large 
elevated storage bins, each equipped 
‘with a weighing hopper connected to an 
automatic recording scale. Batchea are 
prepared by collecting the precise quan. 
tity of each ingredient. in a traveling car 


» 
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and then mixing them ina rotary mixer, 
From the latter the batch is dincharged 
into cans that are transported by a 
monorail system to glass tanks or fur- 
naces, which haven capacity of 40 tona 
or more. After melting and refining, 
the glass reaches the forehearth where 
there are perfornted bushings through 
which it flows in thin streams. As it 
emerges from the orifices it ix exponed 
to the impact of high-pressure. steam 
Jets that attenuate it into long, resilient 
fibers, 

At the bane of the forming chamber 
the material in gathered on an traveling 
conveyor ux a white, fleeey mana of fine 
filamenta intricately interlaced with one 
another. Diameter and length of the 
individual fibers ure subject to control 
by regulating the temperature and 
visconity of the glans, the orifice mize, 
and the steam pressure, while the depth 
of the mass is controlled by the apevd 
of the conveyor. In this form the product 
may be used for thermal and sound in. 
sulation; may be fabricated into newn 


or metal-mesh blankets: or it may be 
treated with a thermosetting resin 
binder, comprensed to the desired den. 
nity and thickness, and paraed through 


Compaxasep Air MaGazInE 


PREPARING YARN FOR FABRICS 
Fibergles textles are now being used solely for war Purposes, bat they are suit- 
-glass 


able for a wide variety of peacetime applications. Color 
Eesiea: especially along sea coasts where salt air and 


as draperies in postwar 


fabrics may serve 


intense sunlight play havoc with moat of the materials now used. Fiberglas tex- 
tiles are resistant to flame, humidity, gasoline, oil, grease, and many chemicals 
and have far greater strength than most conventional fabrics. At the left, gloss 
fibers are being twisted into yarn; in the right-hand picture are tubes of yarn 
ready to be woven; and the other view shows warp yarns being paralleled on a 


beam preparatory to weaving. 


\ 
an oven to aet (he binder. The resultant 
material, may range from a flexible sheet 
to a nemirigid or rigid board, 

An adaptation of the method juat 
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dencribed server to make coarse fibers 
for air filters and for aeration packs 
which are utilized for a variety of filtra- 
tion purposes, They are, for instance, 
installed in air-conditioning systems 
where water in used for air cooling, 
humidity control, or sir washing the 
packs gathering any free particles of wa- 
ter that may be entrained in the air 
stream. 

Two procexsmen are employed in the 
production of glass-textile fibers. Both 
begin with accurate batch formulation 
and melting und refining. the latter 
taking place in “day tanks” or small 
furnaces. From these the molten mate- 
rial ix transferred to a machine which 
turns out small marbles about % inch 
in diameter, These are formed to permit 
visual inspection of the glans for the 
purpose of eliminating impurities such 
ax “xtonex” or bite of refractory mate- 
rin] that would interfere with subsequent 
operationa or impair the fibers, ‘The 
murbles, which are known an “‘cullet,”’ 
are then remelted in amall electric fur- 
nacen. From this point on the two 
methods differ. 


The ntaple-fiber procens, which be 
duces # fiber somewhat like Jong-ata 
cotton or mohair, resorts to jets of com- 
premed air to attenuate the moluin 
Klanw, The glans flows through orifices 
in special temperature-reniatant bush- 
ingn at the bane of each furnace. Updn 
immuing from the latter, the force of the 
vir yanks the thin atreama into fine 
filaments and driven them down upon In 
revolving drum on which they form |a 
thin veil resembling a cobweb. In their 
almost instantaneous descent to : 
drum the fibern pana through a spray of 
lubricant and a drying flame. The 
Konmnmer web in gathered from the drum 
into a strand that is lightly drafted ih 
the ensuing winding operation so that 
the majority of the fibers lie 
of the strand. Thene staple-Gber strands 
cnn be further drafted, if desired, a 
then twisted and plied into yarns 
various sizes with textile machi 
and processing methods similar to thoee 
ured for cotton and wornted. | 

By the continuous-filament process, 
fibers of indefinite length, measurable in 
miles, are drawn mechanically. In thip 
cane the molten glam flows down 
through bushings provided with 102 
or 204 small orifices, The resultant 
strand of multiple flamenta is ; 
to a high-speed winding mechaniam! 
on the floor, below, and thin drawn the 
fibers at the rate of more than a mile a 
minute. The tension attenuates the 
Rlana while it in still molten #o that the 
size of the filaments is considerably, 
amaller than that of the orifices. The; 
strands are “thrown” to une a silk-| 
industry term or twinted and plied to) 
form yarns that have the characteris-| 
tics of milk. 

The method by which Fiberglas mat! 
in made differn little frorh the staple- 
fiber procens. Here, too, the glass in 
converted into marblen: the marbles 
are melted in small furnaces; and the 
atreams of molten glass are yanked into 
fine filamenta by jets of compressed air. 
But instead of falling upon a revolving | 
drum, the fibers drop on a conveyor belt. 
They are sprayed with a binder and then 
rolled into thin, flat sheeta which may 
range in thickness from 10 to 50 one- 
thousandths of an inch. i 

Fiberglas has proved itaclf to be one 
of our most serviceable materials, Ite 
war uses are the logical outcome of well- 
entablished peacetime applications, but 
neither, nor both, by any means exhaust 
itn ponsibilities, Experimental work | 
aimed at the development of additional | 
industrial and houachold producta have 
been shelved because of the prenmure of 
war demands upon the Fiberglas Cor- 
poration’s research facilities. When the | 
total defeat of Japan lifts this pressure, 
then its engineers will again be able to 
turn their attention to new postwar uses. 
for thin adaptable form of an ancient 
material. 


BRIEF FOR APPELLEE 


IN THE 
United States Court of Appeals 


For Tue District or Cotumets; Creeper. Court of 


For the 


Listricet uf Colieonbdia Crrens 


No. 15,602" FILED: aie: 11860 


a) —_ y 
yh b), Leura! 


eS, 
Hatoro, Inc., Appellant J» 


Vv. 


CLERK 


Owewns-CorninG FIBercias Corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Lioyp Symincron 
Fow er, Leva, Hawes & 
SymincTon 
1701 K Street, Northwest 
Washington 6, D. C. 
Attorney for Appellee 
Of Counsel: 
Cart F. ScHAFFER 


805 National Bank Bldg. 
Toledo 4, Ohio 


— eee 
S370 OOOoOoeoloeqC@@Oeloelllellelel_OV—O_O_ ae 


THE GATES LEGAL PUBLISHING CO., CLEVELAND, OHIO—MAIN 1-5647 


i Avucnls 


STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee the questions are: 

1. Are the findings of fact of the Court below that 
the patent purporting to cover the substitution of glass 
yarn for cotton yarn in a roofing mop is invalid for lack of 
invention clearly erroneous? 

2. Are the findings of fact of the Court below that 
defendant has not infringed the patent clearly erroneous? 

3. Was it error for the lower Court to exclude certain 
evidence as immaterial to any remaining issue in the case? 
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Point I—Invalidity 


Appellee’s Contentions Ignore the Evidence 
Upon Which the Lower Court Predicated 
Findings of Obviousness in the Use of One 
Yarn As a Substitute for Another in a 


The Properties of Heat Resistance and Strength 
Which Made Glass Fiber Material Suit- 
able for a Roofing Mop Were Known and 
Availed of Prior to Lower and Hatz 


Lower and Hatz Did Not Discover That Molten 
Asphalt Would Act as a Lubricant on Glass 


Lower and Hatz Substituted Continuous Fi- 
brous Glass Cord Just As Soon As the 
Material Was Available for That Purpose— 
The Necessary Setting for Invention by 
Substitution of Material Is Lacking 


In View of Its Known Properties It Was Ob- 
vious to Try Glass Yarn As a Substitute for 
Cotton and, Under Controlling Authorities, 
the Substitution Was Not Invention 


The Presumption of Validity of the Patent Has 
Been Overcome by New Facts Presented in 


Point I—Noninfringement 


Even if the Patent Were Valid, the Acts of Ap- 
pellee Would Not Constitute Infringement 


Acts of Appellee Prior to Issuance of the Patent 
Could Not Constitute Patent Infringement 


Point I]—Excluded Evidence 
The Excluded Evidence Is Immaterial to Any 


Conclusion 
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dence in the Record Upon Which Appellant Bases 
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Appendix B. Particular Items of Excluded Evidence 
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(5) Instructions on Assembling Roofing Mop, 1948 
(6) Advertisements, 1946-1948 
(7) Rowley Application for Patent, 1946 
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R.S. 4915 
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35 U.S. C. 287 

F. R.C. P. Rule 43(c) 
F. R.C. P. Rule 54(b) 


IN THE 


United States Court of Appeals 


For Tue Disrricr or Cotumsia Circurr 
No. 15,669 


Hatoro, Inc., Appellant 
v. 
Owens-Cornine Fisercias Corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The following counter-statement is deemed necessary 
to correct omissions in appellant’s statement to set forth 
facts material to a consideration of the questions presented. 

This is an appeal from the judgment of the lower 
Court dismissing the complaint for patent infringement 
by reason of invalidity of the patent and non-infringe- 
ment by the defendant (Judgment, JA 192; Findings and 
Conclusions, JA 183-191) .* 

The Lower and Hatz patent in suit (No. 2,671,922; 
JA 249) covers the use of “continuous fibrous glass cord” 
or yarn for a roofing mop as a substitute for yarns of cot- 
ton and other fibers commonly used for such purpose. A 


*The complaint also alleged a cause of action for unfair 
competition by reason of alleged acts prior to issuance of the 
patent. This cause of action was dismissed on appellee’s motion 
for summary judgment (JA 25) and is not involved in this 
appeal. 
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roofing mop—whether composed of cotton yarn or glass 
yarn—is used by dipping it in a bucket of molten asphalt 
and then drawing it across the roof surface to apply an 
asphalt coating. In either case such yarns are secured to 
a handle to form the mop head. 


History of the Litigation 

This action was tried on the merits in February, 1958. 
The issues presented at that trial were the enforceability, 
validity and infringement of Lower and Hatz patent. The 
lower Court’s opinion, by Judge McGarraghy, was handed 
down June 27, 1958 (JA 166) and Findings of Fact, Con- 
clusions of Law and Judgment dismissing the complaint 
entered August 11, 1958 (JA 173-177). 


The basis of the first judgment in favor of the de- 
fendant were the findings and conclusions of the Court 
that the patent was unenforceable because it had been pro- 
cured by fraud in the R. S. 4915 proceedings which re- 
sulted in the grant of the patent. At that time the Court 
made no findings or adjudication on the questions of 
validity and infringement of the patent. 


Appellant took an appeal (No. 14730) from the ad- 
verse judgment. In a per curiam decision, handed down 
May 14, 1959, this Court reversed the Lower Court hold- 
ing that the evidence of fraud was not sufficient to render 
the patent unenforceable on the issue of fraud and re- 
manded the case to the District Court for further proceed- 
ings on the issues which were left undecided by the lower 
Court.* Those issues were the validity of the patent and 
its infringement by the defendant. 


* Haloro, Inc. v. Owens-Corning Fiberglas Corp., 105 App. 
D.C. 320, 266 F. 2d 918. 


3 
The opinion of this Court, while not specifically dis- 
cussing the findings of the lower Court, held that: 
“On the record before us we hold that the evidence of 


fraud and inequitable conduct was not sufficient to 

meet the required standard.” 

And in remanding the case this Court said: 

“In vacating the present judgment, however, we shall 
at the same time remand the case to the District Court 
for further proceedings, since, as we have said, other 
issues affecting the merits of the plaintiff’s case were 
left undecided. We think remand the better course, 
notwithstanding we could in our discretion pass upon 
those issues ourselves.” 

Following remand to the lower Court, an order was 
there entered (JA 178) vacating the previous judgment 
and “a hearing on the original record ordered as to the 
validity and infringement of the patent in suit.” The lower 
Court (by Judge McGarraghy) after further hearing and 
briefs thereupon made Findings of Fact and Conclusions 
of Law finding and holding the patent invalid and not in- 
fringed by the defendant and dismissed the complaint. 
The present appeal is from this judgment of dismissal. 


History of the Patent 


The application for the patent in suit was filed Janu- 
ary 22, 1946. Five years later and after numerous argu- 
ments, affidavits and interviews, the application was finally 
rejected by the Patent Office Examiner on the ground that 
the substitution of glass yarn for cotton yarn in a roofing 
mop did not involve invention.* 


* The Examiner said: “In the selection of a material for a 
mop head for use in the spreading of tar, one would look for a 
material that had the desirable properties cf heat, fire and cor- 


(Continued on next page.) 
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The Patent Office Board of Appeals affirmed the Ex- 
aminer stating (Filewrapper, Ex. P-1, Paper No. 21, Sep- 
tember 30, 1952): 


“The issue presented in this appeal simply stated is: 
Does it involve invention to substitute glass fibers for 
the usual cotton fibers commonly used in a roofing 
mop?” 

“The Examiner’s position is that no invention is 
involved in substituting glass fibres for the yarn or 
cotton fibres used in the prior art since merely the ex- 
pected result due to the well known inherent proper- 
ties of the glass fibres is obtained and we agree with 
him in this respect.” 

Following the Board of Appeals decision, Lower and 
Hatz brought a so-called 4915 suit in the District Court for 
the District of Columbia. Both Lower and Hatz testified 
at the trial in that suit in October, 1953, and there was no 
other testimony.* (Transcript of Proceedings, Ex. P-3). 
On the basis of their testimony, the District Court (by 
Judge McLaughlin) held the substitution to be patentable 
as being “‘so lacking in obviousness that it was pronounced 
unworkable by the manufacturer of the substitute material, 
namely, glass fiber cords, who would be expected to be 
skilled in the art * * * and in the circumstances as de- 
veloped in the record in which the roof mop composed of 
glass fiber strands is well nigh universal use because of its 


(Continued from preceding page.) 


rosion resistance and a high capillarity. It was well known at 
the time of applicant’s filing of their application, that spun glass 
fibers had these desirable properties. It is not seen that selecting 
a specific material such as spun fibre glass in fabricating a mop 
head would involve invention.” (Filewrapper, Ex. P-1, Paper 
No. 17, Nov. 21, 1951). 


* Appellee was not a party to the 4915 suit or even aware of 
that action at that time. 


5 


completely demonstrated superiority to that composed of 
old cotton fibers * * *.” (J. A. 163, 164).** 


Findings of the Lower Court as to Patent Invalidity 

The lower Court found: 

(a) That Lower and Hatz did not discover or modify 
the glass fiber material which they used for their roofing 
mop; they employed an existing glass fiber cord knowing 
it to have good strength and high temperature resistant 
properties; they secured it to a handle and suggested using 
it in the same manner as cotton had theretofore been used 
in a roofing mop. (Finding 20, JA 188.) 

(b) That the property of glass fiber which makes it 
suitable for use as a roofing mop is its resistance to heat 
and charring at the temperature of molten alphalt. This 
property together with the greater strength inherent in 
continuous glass fiber materials were publicly known and 
disclosed prior to the time Lower and Hatz made the sub- 
stitution. (Finding 22, JA 188.) 

(c) That the lubricating effect of molten asphalt on 
glass fibers was known and disclosed in the prior art and 
testified to by witnesses at the trial. Such evidence was 
not before the Court in the R. S. 4915 suit. Molten asphalt 
also lubricates cotton yarn in substantially the same way it 
lubricates glass yarn. (Finding 24, JA 189.) 

(d) Prior art patents suggested the use of glass fibers 
as applicators for corrosive liquids, for brushes and as sub- 
stitutes for cotton where greater resistance to heat was re- 
quired. (Finding 26, JA 189.) 


** In this litigation new facts were presented which led to 
the finding below that the present record would not support the 
above quoted findings in the R. S. 4915 suit (Finding 17, JA 187). 
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(e) During World War II continuous glass fiber cords 
and yarns were substituted for cotton and other fibers 
where the properties of high temperature resistance, flexi- 
bility and strength were desired. (Finding 23, JA 188.) 

(£) Lower and Hatz testified that they first tried con- 
tinuous glass fiber cords for a roofing mop late in the year 
1945 (after the end of World War II). Such material was 
only in pilot plant production and in the development 
stages at about the beginning of World War II. During the 
war and even prior, such glass fiber material was confined 
to military uses and allocated among customers. It was 
only after the war, in September, 1945, that continuous 
glass textile material of the type here involved became 
generally available in quantity for civilian uses. This coin- 
cided with the time when the material was first tried by 
Lower and Hatz as a substitute for cotton. (Finding 21, 
JA 188.) 


(g) In view of the state of the prior art and the known 
properties of continuous glass fiber cords and yarns, it was 
obvious to try such material for a roofing mop; the pat- 
entees did not achieve any startling or unexpected result 
in the substitution of one kind of fibers for another and 
no invention is involved in the substitution since merely 
the expected result due to the well known inherent prop- 
erties of the glass fiber is obtained. (Findings 26, 27 and 
28, JA 189.) 

(h) The evidence in the present record contradicts 
the testimony in the 4915 suit and would not support the 
holdings and findings made in that suit that glass cord was 
pronounced unworkable for roofing mops by the manufac- 
turer of that material and that the roofing mop composed 
of glass fiber strands has been universally adopted by the 
roofing industry and had rendered the old cotton mop ob- 
solete. Additional evidence in the present record presented 
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on behalf of defendant was not before the Court in the 
4915 suit.* (Finding 17, JA 187.) 

As shown below, the above findings and those relating 
to non-infringement are amply supported by the testimony 
and other evidence of record in this case, and appellant has 
not indicated any basis wherein any of them might be 
deemed clearly erroneous. 


Findings of the Lower Court as to Non-Infrmgement 


The defendant was found not to have infringed the 
patent because: 


(a) The claims of the patent in suit are directed to a 
roofing mop. Defendant does not manufacture roofing 
mops and has not sold any roofing mops since the issuance 
of the patent in suit. (Finding 30, JA 189.) 


(b) Defendant manufactures and sells basic glass 
fiber textile products in the form of yarn and cord. The 
yarn or cord of defendant’s manufacture which may be em- 
ployed by plaintiff and others not connected with defend- 
ant in the fabrication of roofing mops, was developed by 
defendant and placed on the market prior to the date of 
the alleged invention of the patent in suit. Such material 
was and is a staple article or commodity of commerce and 
is substantially and extensively used in the fabrication of 
textile products other than roofing mops. (Finding 31, JA 
189-190.) 


(c) Defendant has not infringed the patent in suit, 
directly or contributorily, and has not induced others to 
infringe. (Finding 32, JA 190.) 


* The memorandum opinion by Judge McLaughlin in the 
4915 suit appears at pp. 163-166 of the Joint Appendix. The 
transcript of proceedings at the trial is Exhibit P-3. 
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SUMMARY OF ARGUMENT 


Point I 
The patent is invalid. As held by the lower Court: 


“No invention is involved in substituting glass fiber for 
the yarn or cotton used in the prior art since merely 
the expected result due to the well known inherent 
properties of the glass fiber is obtained.” (Finding 28, 
JA 189.) 


The necessary setting for invention by substitution of 
material did not exist in this case. The inherent properties 
of the substituted material, greater strength and resistance 
to high heat, were known; glass fibers had been substituted 
for cotton fibers to secure the benefit of those very proper- 
ties and such fibers had been used as applicators. It was 
also known that molten asphalt acted as a lubricant for 
glass fibers. The suitable glass fiber material—continuous 
fibrous glass cord—was commercially available too short a 
time to show unobviousness in its selection for a roofing 
mop. In view of such knowledge it was obvious to try glass 
yarn or cord when a suitable material became available 
and the results obtained were not to be unexpected. 

The patent is not to be accorded the usual prima facie 
presumption of validity. The evidence presented to the 
Court in the R. S. 4915 proceeding, and upon which the 
holding of the Patent Office tribunals as to lack of inven- 
tion was reversed, is contradicted by the proofs in this case. 
Other facts and prior art established by testimony in the 
present record, but not considered by the Court in 4915 
proceeding, negate the finding of invention which was 
there made. 
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Point II 


The patent in suit, even if valid, would not be in- 
fringed by appellee. Appellee manufactures and sells only 
glass material—not roofing mops—which material has 
several thousand end uses. The very glass material which 
the patentees substituted for cotton in a roofing mop, and 
as comprehended by the patent, was secured from appellee 
prior to the time the substitution was made. It was at that 
time and now is a staple article of commerce and there is 
no showing that any glass material useful for roofing 
mops and sold by appellee is not capable of substantial 
noninfringing use. 

As found and held by the lower Court—appellee has 
not infringed the patent in suit, directly or contributorily, 
and has not induced others to infringe. The burden of 
establishing infringement of the patent in suit has not been 
met by the plaintiff (Finding 32, JA 190; Conclusion 14, 
JA 191). 


Point Oil 


The evidence excluded by the lower Court is imma- 
terial to any issue remaining in this case after dismissal of 
the unfair competition counts of the complaint (see JA 
25). Such evidence is directed to acts occurring long prior 
to issuance of the patent in suit and, in the main, is alleged 
to show infringement by such early acts. Prepatent in- 
fringement as sought to be shown by appellant, does not 
exist in patent law. The evidence was properly excluded. 
Indeed, some was not even offered at the trial and some 
items are relied upon as if they were of record, without 
reference to their not having been admitted in evidence. 
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ARGUMENT 
POINT I—INVALIDITY 


‘Appellee’s Contentions Ignore the Evidence Upon Which 
the Lower Court Predicated Findings of Obviousness 
in the Use of One Yarn As a Substitute for Another 
in a Roofing Mop 
In our submission, appellant’s brief fails to come to 

grips with the basic issue expressed in the findings and 

conclusions of the lower Court that in view of the evidence 
it was obvious and noninventive to use glass fiber yarn as 

a substitute for cotton yarn in a roofing mop and obvious 

to try glass fiber yarn for such purpose. Instead, appellant 

seems to rely on several other points which wholly fail 
to meet this main issue. 

First, appellant relies most heavily upon the finding 
of invention by Judge McLaughlin in the R. S. 4915 suit, 
‘even though the Court below found new facts on the basis 
of the testimony herein, to the effect that the evidence in 
that earlier suit upon which the Court relied in finding in- 
vention was erroneous.* 

Second, appellant seeks to revive the issue of unfair 
‘competition eliminated from this case by the summary 
judgment, which has long since become final. This is at- 
'tempted under the avowed purpose of showing infringe- 
iment of the patent prior to the date of its issuance. The 


* As discussed later in this brief, we are not rearguing the 

question of unenforceability of the patent by reason of fraud in 
its procurement. We do contend, as found below, that the 
‘evidence which induced Judge McLaughlin to find invention is 
‘disproved in this record and, apart from any question of actual 
‘fraud upon the Court, the present evidence disproving what 
Judge McLaughlin accepted as facts materially affects the 
‘weight to be given to his decision and the consequent pre- 
sumption in considering the validity of the patent. The lower 
Court made no finding of fraud on remand and, of course, made 
no finding of invalidity because of fraud. 
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lower Court properly excluded evidence directed to such 
purpose.* 

Third, appellant contends for invention in a substitu- 
tion of material case because, it says, the substituted ma- 
terial (glass yarn for cotton yarn) provides a roofing mop 
which has the ability to withstand higher heat, greater 
strength, flexibility, nonabsorbency and resistance to fire 
and acid. This contention completely ignores the fact that 
those very properties of the glass fiber material were not 
only inherent but well known; that the material suitable 
for such use had only recently become commercially avail- 
able; that it had already been substituted for cotton yarns 
in a number of other applications; that the lubricating 
properties of molten asphalt on glass fibers was known 
and that in view of all such knowledge it would have been 
obvious to try the modern material as a substitute for the 
old. 


Fourth, appellant contends that the glass mop, con- 
trary to what was found by the Court below, achieved 
startling and unexpected results. We have failed to find in 
appellant’s brief any real support for this contention. In- 
stead appellant points to statements in ex parte affidavits 
in the filewrapper of the patent (Ex. P-1) and to certain 
other statements in advertising praising the glass mop as 
a good product. But even taking these statements at face 
value they show no suprising or unexpected results. They 
would only show that the glass mop yarn would not char 
or burn and is, therefore, longer lasting than a cotton mop 


* This is clear from appellant’s own statement under “Sum- 
mary of Argument” (p. 6): 

“2. Prevent appellant from proving its case by excluding 
evidence showing the uncommendable infringing conduct of ap- 
pellee and statements by appellee against interest made prior 
to the date of the patent in suit.” (Emphasis ours.) 
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yarn. This was neither a surprising nor unexpected ad- 
vantage in the light of existing knowledge, as we will show. 


The Properties of Heat Resistance and Strength Which 
Made Glass Fiber Material Suitable for a Roofing Mop 
Were Known and Availed of Prior to Lower and Hatz 


“The property of the glass fiber which makes it suit- 
able for use as a roofing mop is its resistance to heat 
and charring at the temperature of molten asphalt, 
for which the mop is used as an applicator. This prop- 
erty of glass fiber was publicly known and disclosed 
prior to the time Lower and Hatz made the substitu- 
tion. Another then known property inherent in con- 
tinuous glass fiber materials was its greater strength, 
as compared with cotton.” (Finding 22, JA 188.) 

The specification of the patent in suit states that the 
material to be employed for the roofing mop is “twisted 
strands of continuous fibrous glass cord” and emphasizes 
that the patent is directed merely to the substitution of that 
material without regard to the design or construction of the 
mop.* 

Continuous fibrous glass cord and yarn was a new 
product developed by appellee shortly before the begin- 
ning of World War II. It was a critical material during 
the war and only became generally commercially available 
at the end of the war in September, 1945. This was just 
before Lower and Hatz used this material for a roofing 
mop.** 


* The patent states: “The design and construction of the 
mop, or the method of attaching the strands to the end of a 
handle, or the design or shape of the handle are immaterial, as 
this invention involves the use of spun glass as supplied in con- 
tinuous fibrous glass cord for mops and the like.” (Col. 3, lines 
33-38, JA 251. Emphasis ours.) 


** Finding 21 (JA 188) and later discussed in this brief. 
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The wartime uses of glass fiber textile yarns and the 
information publicly available during that period taught 
and suggested the substitution of that material for other 
fibers, such as cotton, where high temperature resistance, 
flexibility and strength were desired. Fletcher testified 
(JA 51): 

“The superior properties of the glass fiber, high temper- 
ature resistance, high electrical resistance, and the 
high strength of this material, offer it as a particularly 
good substitute for all other textile materials, such as 
cotton and the like.” 

The witness gave a long list of examples of uses for glass 
yarn developed prior to the end of World War II and 
shortly after (JA 52, 53). He estimated that there are 
between seven and eight thousand end uses for Fiberglas 
textile products at the present time and stated that new 
uses are occurring almost daily (JA 53, 54). Each of these 
new uses involves the substitution of glass yarn for some 
other material and, presumably, works an improvement 
resulting from the superior properties of glass because 
glass yarn still is a relatively expensive material as com- 
pared with other fibers, such as cotton. 

We included with the prior art (Ex. D-1) a few repre- 
sentative articles which were published during the war 
and which disclose the properties of glass textile yarns 
and suggest their substitution for cotton. Heat resistance, 
high strength and flexibility are emphasized. 

We also included in Exhibit D-1 several prior art pat- 
ents similarly disclosing those properties of glass fibers 
which made it obvious to try that material as a substitute 
for cotton in a roofing mop. Appellant’s witness Phillips 
admitted on cross-examination that Baird patent 2,133,183 
suggested to him that glass yarns or fabrics should be sub- 
stituted for cotton where greater resistance to heat is 
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desired (JA 151); that Powers patent 2,224,274 suggested 
the direct substitution of glass fibers for cotton fibers in an 
automobile tire (JA 152); that Owens patent 2,243,917 
suggested to him that glass fibers are suitable for use as 
an applicator for a corrosive material (JA 152). 

Other patents also show glass fibers used as applicators 
and brushes, as follows: 
Rheinberger 1,359,104—shine removing brush (JA 268) 
Grunberg 2,320,323—glass fiber applicator combined 

with bottle stopper (JA 299) 

Schreyer 2,466,785—cosmetic applicator (JA 302) 


Roth (British) 24,558—glass fiber brush as an applicator 
for acids or other liquids (JA 
314) 

“The Glass Industry” —bundles of glass threads to re- 

Vol. 18, p. 24 place bristles or wires in polish- 

January, 1937 ing brushes (JA 316) 

Article entitled 


“German Glass Wool 
Developments” 


Appellant’s brief acknowledges the known properties 
of glass fiber, stating (p. 19): 


“the appellee’s witnesses testified as to what the 
Bulletin of the American Ceramic Society (prior art) 
reference describes, viz., that fiberglas possesses cer- 
tain inherent characteristics, such as ability to with- 
stand high heat, flexibility and non-absorbent, acid 
and fire resistant qualities, and that such qualities are 
exhibited in the Lower and Hatz mop. Indeed, that is 
true.” 


15 


Lower and Hatz Did Not Discover That Molten Asphalt 
Would Act as a Lubricant on Glass Fibers 


“The lubricating effect of molten asphalt on glass fibers 
was known and disclosed in the prior art. This known 
lubricating property was testified to by witnesses in 
this proceeding and disclosed in patents here made of 
record. Such patents and evidence were not before 
the Patent Office or the Court in the proceedings 
which resulted in the grant of the patent in suit. Mol- 
ten asphalt also lubricates cotton cord or yarn used in 
roofing mops in substantially the same way as it 
lubricates the glass yarn and thus also retards wear of 
the cotton mop head as it is drawn across the roof 
surface.” (Finding 24, JA 189.) 

Plaintiff’s trial brief in the R. S. 4915 suit stated (Ex. 
P-4, p. 25): 

“It is submitted that the key to the situation is the 
plaintiffs’ discovery that the molten asphalt would act 
as a lubricant which would counteract the abrasive 


qualities of spun glass fibers. Without this lubricating 
action there would be the same rapid deterioration 
which had indicated that this material was not 


adopted for use as a mop.”* 


New facts in the present record show that this state- 
ment was erroneous and that Lower and Hatz did not dis- 
cover the lubricating effect of molten asphalt on glass fibers. 

Prior patents and the testimony show that the lubri- 
cating effect of molten asphalt on glass fibers was well 
known prior to Lower and Hatz. 

Fletcher testified that it was known from the very 
beginning of his work with glass fibers, then in the form of 
insulating wool, that lubricants were required to prevent 


* Emphasis ours. Other statements to the same effect appear 
in the brief (page 7) and in the oral argument at the trial (Ex. 
P-3, pp. 54, 57, 75). 
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glass fibers from scratching or abrading each other (JA 
54). Lubricants were also employed for continuous glass 
fibers from the very start of the development work in 1937, 
as a major part of the process (JA 54). 

Slayter patent 2,133,238 issued in 1938 (JA 291) dis- 
closes and teaches the lubricating effect of hot, molten 
asphalt on glass fibers.* Fletcher testified that he was in 
charge of the design and construction of the equipment 
shown in this patent and that asphalt was used in the proc- 
ess (JA 55). He then explained in some detail the func- 
tion of the asphalt and that “Asphalt proved to be one of 
the finest lubricants we were ever able to get” (JA 57). 

Fletcher testified as to the use of asphalt in the manu- 
facture of glass fiber Navy board by appellee during World 
War Il. The board was fabricated by squeezing it while 
it was in the molten asphalt (JA 58, 59). 


In addition, Lundeen testified that asphalt has the 


same lubricating action on a cotton mop as on a glass mop 
—“if you rub a dry (cotton) mop across that roof, it would 
go to pieces immediately, but the asphalt lubricates it and 
it really spreads the asphalt rather than mops it, it spreads 
it in one row and down the other, the same as a glass mop” 
(JA 75). 


None of the foregoing evidence as to lubrication was 
before the Court in the 4915 suit. 


* Other prior art patents showing such librication are: 
Slayter 2,206, 059 (JA 284); Fisher 2,224,149 (JA 253); Weimann 
2,343,600 (JA 305). 
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Lower and Hatz Substituted Continuous Fibrous Glass 
Cord Just As Soon As the Material Was Available for 


That Purpose—The Necessary Setting for Invention 
by Substitution of Material Is Lacking 


“Lower and Hatz testified that they first tried con- 
tinuous glass fiber cords for a roofing mop late in the 
year 1945. Such material was only in pilot plant 
production and in the development stages at about the 
beginning of World War II. During the war, and even 
prior, continuous glass fiber material was confined to 
military uses and allocated among customers. It was 
only after the end of the war, in September, 1945, that 
continuous glass textile materials of the type here in- 
volved became generally available in quantity for civil- 
ian uses. This coincided with the time when the mate- 
rial was first tried by Lower and Hatz as a substitute 
for cotton.” (Finding 21, JA 188.)* 


The history of the development and use of continuous 
glass fiber textile yarns by appellee and its predecessor is 
shown by the testimony of Fletcher. Work on the develop- 
ment was started in 1937 and progressed slowly until the 
beginning of World War II (JA 48). Many problems had 
to be solved, including fiber lubrication. Development 
work continued during the early 1940’s, and at that time 
the work was still experimental and had only progressed 
to a very small pilot plant operation producing about two 
pounds per unit (JA 48). The product then being pro- 
duced was a slender strand of very small diameter fila- 
ments (called 900’s) designed and used for electrical in- 
sulation (JA 49) which had a selling price in the neigh- 
borhood of $6.00 per pound (JA 50). Our defense effort 


* The lower Court stated as a Conclusion of Law: 

“S. The necessary setting for invention is lacking where a 
modern material is substituted for an older one shortly after 
the new material becomes available for such use.” (JA 190) 
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stimulated the development of continuous textile mate- 
rials by appellee which resulted in the production of addi- 
tional types of continuous yarns at lower costs. 

During the war and even before, the continuous glass 
textile material manufactured by appellee (there was no 
other source for the product) was confined to military uses 
and was allocated among customers on priorities; no mate- 
rial was given an outlet into civilian use (JA 51). 


It was only after the end of the war in September, 
1945, that continuous glass textile materials became gen- 
erally available (JA 51). 

Lower had become familiar with continuous glass fiber 
cord EC58U in his shipyard work during the war and 
almost as soon as it became commercially available, Lower 
and Hatz tried it for a roofing mop. It was also independ- 
ently tried for the same purpose at about that same time by 
appellee’s witness Lundeen, when he bought some job lots 
of glass yarn with the idea of selling it for wrapping twine 
(JA 71). 

Ever since the decision of the Supreme Court in 
Hotchkiss v. Greenwood, 52 U. S. 248, it has been estab- 
lished law that the mere substitution of an existing mate- 
rial which is superior to that previously employed is not 
patentable. The Supreme Court said (p. 266): 

“No one will pretend that a machine, made, in whole 
or in part, of materials better adapted to the purpose 
for which it is used than the materials of which the old 
one is constructed, and for that reason better and 
cheaper, can be distinguished from the old one; or, in 
the sense of the patent law, can entitle the manufac- 
turer to a patent.” 

Over the years the courts have made few exceptions 
to the Hotchkiss v. Greenwood rule. Patentability has been 
found only where (1) the substituted material had been 
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commercially available for many years and (2) the sub- 
stitution produced results so startling and different that 
its use became universally adopted and rendered use of the 
old materials obsolete. The representations of Lower and 
Hatz on the latter point undoubtedly led Judge McLaugh- 
lin to decide as he did. But here, as we will show, there is 
no universal use resulting in obsolescence of the cotton 
mop, and, in addition, the superior material discovered 
and developed by appellee, was commercially available for 
but a few weeks or months before the substitution was 
tried. 


Judge Learned Hand dealt with a closely analogous 
situation in Dewey and Almy Chemical Co. v. Mimex Co., 
124 F. 2d 986 (C. A. 2), holding invalid a patent involving 
the substitution of latex as a seal for cans. In that case the 
substitution was made within a year or two after latex be- 
came commercially available. In holding that the neces- 
sary setting did not exist for any invention at all, the Court 


said (p. 987): 


“As we have said rubber was an old material for that 
purpose, and latex is only another form of rubber; the 
patent merely recommended its use as a substitute 
within a year or two after it became possible to obtain 
it. * * * When for example a material has been 
available for many years, and no one has thought to 
use it in a new physical combination to answer a need 
equally old, there is as much reason for treating its 
selection as evidence of invention as the selection of 
any other element; * * *. The diffculty in the case 
at bar is not therefore that the invention consisted 
only of a substitution of material, but that the neces- 
sary setting did not exist for any invention at all. It 
is not important that latex had been known for many 
years, and that a convenient method of shipping it had 
been known for eight years. We should not count 
elements that were not commercially available; a sub- 
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stance, long known to chemists, but not upon the 
market, is practically as impotent upon the art as 
though it were unknown.” 


In Perma-Fit Shoulder Pad Co. v. Best Made, 218 F. 
‘94 747 (C. A. 2), Circuit Judge (now Justice) Harlan dis- 
cussed decisions, including many of those upon which 
appellant has relied, holding patentability in substitution 
of materials. In distinguishing from those cases and hold- 
ing the patent invalid because the substitution was made 
shortly after the better material was known to the trade, 
the Court said (p. 751): 


“In all those cases, the substituted material was a well- 
known one, generally available to practitioners of the 
trade. Their failure to make prompt use of the substi- 
tute material argues against the obviousness of the 
substitution. But here there is no indication that Tex~- 
lite was generally known to the shoulder-pad trade for 
any length of time before Joseph Talalay made his dis- 


closure, and the same argument cannot be made. In- 
deed the very opposite seems more likely. The desir- 
cod shoulder pad—lightness, 


ape—are no secret. A variety 

d manufacturers were on the 

lookout for new materials. When Anselm Talalay 

came along with Texlite it can hardly be supposed that 

its qualities would not have been quickly recognized 

by one skilled in the art as admirably suited for use in 
making shoulder pads.” (Emphasis ours.) 


See also Universal Oil Products Co. v. Globe Oil & 
Refining Co., 322 U.S. 471, 486, 487, and Charles R. Pol- 
lard, Jr. v. American Phenolic Corp., 219 F. 2d 360, 363 
(C. A. 4). 

In attacking Finding 21 of the lower Court (quoted 
above at p. 17) appellant’s brief makes a fundamental er- 
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ror in not distinguishing between various types of Fiber- 
glas products. While it is true that Fiberglas “bulk wool 
insulation” was manufactured as early as 1932, the de 
velopment of continuous textile yarn came much later, 
starting in 1937 and continuing into World War II. This 
is explained in the uncontradicted testimony of Fletcher 
(JA 47-52).* Mr. Fletcher testified that bulk wool glass 
fiber “would have no purpose as a textile fiber” (JA 47) 
and consequently is not useful for making a roofing mop of 
the type disclosed in the patent. 

Appellant’s brief in treating this same subject refers to 
the Fletcher testimony as to a particular type of continuous 
yarn made in small quantity by appellee prior to World 
War II, but neglects to state that the actual selling cost of 
this material was $6.00 per pound. (Fletcher, JA 49, 50.) 


The publications and patents to which appellant refers 
in no way contradict Fletcher’s testimony as to commercial- 
ization of continuous fiber glass cords and yarns of the type 
referred to in the patent in suit. The witnesses on this 
subject testified in open court; the finding was predicated 
on their testimony and is fully supported thereby. 


* Mr. Phillips, appellant’s witness, an expert in the field of 
glass fibers, in no way contradicted the testimony of Mr. Fletcher 
as to the time of the development and commercialization of 
continuous textile fiber glass material. 


22 


In View of Its Known Properties It was Obvious to Try 
Glass Yarn As a Substitute for Cotton and, Under 
Controlling Authorities, the Substitution Was Not 
Invention 

“In view of the state of the prior art and the known 
properties of continuous glass fiber cords and yarns, it 
was obvious to try such material for a roofing mop.” 

(Finding 26, JA 189.) 

Even assuming, as argued by appellant, that it may 
not have been obvious as to how well glass fiber yarn ac- 
tually would operate when used for a roofing mop, it cer- 
tainly was obvious to try that material for that purpose. 
Hatz testified that he and Lower tried three materials in 
the Fall of 1946: asbestos sewing cord, nylon and glass 
cord. The asbestos and nylon were discarded in favor of 
glass (JA 96, 97). Hatz testified that they both knew the 
properties of glass through work done at the shipyard (JA 
97). Those known properties of high heat resistance, re- 


sistance to corrosion, flexibility, strength and the fact that 
glass fiber had been commonly substituted for cotton in 
other places all recommended it to any person in search of 
a material that would not char or burn. In the 4915 pro- 
ceeding Hatz testified (Ex. P-3, p. 42): 


“Q. Well, what it amounts to is you thought it 
(glass cord) would be likely to work and you found it 
worked better than you probably expected. Isn’t that 
what it amounts to? 

A. That is correct. It far exceeded our expecta- 
tions.” 


The controlling authorities hold that where it is ob- 
vious to try a substitution of material, invention is nega- 
tived even though it was not obvious how the substitution 
would work and even though the results achieved were 
much better than expected. 
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In Vanadium Corporation of America v. Marzall, 91 
App. D. C. 3, 197 F. 2d 187 (C. A. D. C.), this Court said 
(p. 189): 


“We do not say that the ferrous sulphate treatment 
would necessarily appear to be the obvious answer to 
the problem confronting the applicants, but simply 
that it would logically suggest itself as one of the pos- 
sibilities calling for investigation as part of an intelli- 
gent experimental program seeking a purer electro- 
lytic solution. Cf. L. Sonneborn Sons, Inc. v. Coe, 
supra; General Motors Corp. v. Preferred Electric & 
Wire Corp., 2 Cir., 109 F. 2d 615.” 


In Mills v. Watson, 96 App. D. C. 43, 223 F. 2d 335 
(C. A. D. C.), this Court said (p. 336): 


“It would be natural, therefore, for one skilled in the 
art to use—or at least test—Eureka halloysite, once 
it had been called to his attention (as it was here) by 
one knowing its general characteristics. Vanadium 
Corp. of America v. Marzall, 1952, 91 U.S. App. D. C. 


3, 197 F. 2d 187. The results achieved were better 

than expected. But the Patent Office and the District 

Court were justified in concluding that this fact did 

not convert plaintiffs’ choice of a particular clay—be- 

longing to a known class—into a patentable inven- 
tion.” 

Defendant’s witness Lundeen was particularly well 
qualified to testify on the subject of roofing mops. He is 
executive vice-president and sales manager of the largest 
company in the roofing mop and roofing mop materials 
business. He has been in the textile business for forty- 
two years and has handled roofing mops since the early 
30’s. His personal experience includes the manufacture, 
sale and use of roofing mops—both glass and cotton (JA 
69-71). He described the use of roofing mops and testified 
as to the relative merits of the use of glass and cotton yarns. 
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Specifically, Lundeen testified that it takes about three 
times the weight of glass to pick up the same amount of 
asphalt as a cotton mop* (JA 76); that molten asphalt 
has practically the same effect on glass as cotton as far 
as lubricating the yarn when it sweeps across the roof, but 
the glass yarn doesn’t char or burn like cotton (JA 75); 
that both cotton and glass mops merely spread the asphalt 
over the roof; that neither is used with a “mopping” mo- 
tion (JA 74, 75). 

In summary, as found by the Court below,** the testi- 
mony in the present case shows that the ability of glass 
to withstand high heat is its only advantage over cotton 
in a roofing mop and that its use did not result in any 
“startling and unexpected advantages” contrary to what 
Judge McLaughlin found, based on the record in the 4915 


suit. 


The fact that textile glass fibers had the ability to 
withstand heat at temperatures well above those which 


would cause cotton to char or burn was well known and 
published in many articles. It was this property which 
effected the substitution of glass for cotton textiles, at first 
for electrical insulation and subsequently in a variety of 
military uses during World War II. Both Lower and Hatz 
knew of this property from their use of the material at the 
shipyard where they worked during the war. For example, 
it had been used to suspend metal clips in a hot galvaniz- 
ing dip (JA 97). It was also known that molten asphalt 
is an excellent lubricant for glass fibers. 


In Sinclair & Carroll Co. v. Interchemical Corp. 325 
U. S. 300, 335, the Supreme Court said that “selecting a 


* Plaintiff’s witness Patterson also testified that the cotton 
mop will pick up a greater amount of asphalt than a glass mop 
(JA 124). 

** Findings 27 and 28 (JA 189). 
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known compound to meet known requirements is no more 
ingenious then selecting the last piece to put into the last 
opening in a jig-saw puzzle. It is not invention.” 

In Grant Paper Box Co. v. Russell Box Co., 151 F. 2d 
886 (C. A. 1), the Court of Appeals said (p. 891): 

“* * * what Dreymann actually did, in spite of his re- 
search and labor, was only to discover that a com- 
mercially available material, * * * provided a suitable 
laminating agent for paper. In effect he only found a 
new use for a material in the public domain. * * * 
those characteristics * * * which make it suitable for 
laminating paper being both known and discoverable 
upon inquiry (the patentee’s ignorance of those char- 
acteristics, and apparently he was ignorant of them, 
are, of course, immaterial) we see nothing for it in 
view of the Sinclair & Carroll case but to hold claim 
3 of the patent in suit invalid for lack of patentable 
invention.” 

In Krupp Nirosta Co. v. Coe, 68 App. D. C. 323; 96 
F. 2d 1013 (C. A. D. C.), this Court held it unpatentable 
to form new articles out of an existing steel alloy or to dis- 
tinguish them by conditions to which they would be sub- 
jected in use.* The Court agreed with the Patent Office 
tribunals and the Court below, “that the public is entitled 
to utilize the steels * * * in manufacturing any desired 
articles thereof and that applicant is not entitled to claim 
monopoly on such articles.” 

It will be recalled that Fletcher testified that seven or 
eight thousand uses have been found for glass textiles and 
that new uses are occurring almost daily (JA 53, 54). As 
suggested in Heath v. Frankel, 153 F. 2d 369 (C. A. 9), if 
the patent in suit can be sustained, anyone who finds a new 
use for defendant’s product can also secure a patent and 


* Appellant here attempts to distinguish the roofing mop of 
the patent by the condition of its use with molten asphalt. 
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the uses of glass textiles by defendant and its customers 
will be limited to those which they discover. The Court 
of Appeals said (p. 371): 


“This view is antagonistic to the spirit of our patent 
law which enables inventors (of the basic material) to 
have their product reach as wide a use as possible.” 


In Welsh Mfg. Co. v. Sunware Products Co., 236 F. 2d 
225 (C. A. 2), the Court of Appeals said (p. 226): 


“Where the use of a device or structure is common to 
many dissimilar fields, its application to a new field 
ordinarily involves no more than ordinary mechanical 
skill. Cf. Altoona Publix Theatres, Inc. v. American 
Tri-Ergon Corp., 1935, 294 U.S. 477.” 


The following decisions holding lack of patentability in 
the substitution of materials are of interest in that each 
involved substitution of one type of fiber for another and 
each substitution resulted in a superior article which was 
urged to be controlling on the question of patentability. 


In Fowler v. Honorbilt Products, Inc., 131 F. 2d 153 
(C. A. 3), sisal was substituted for cotton in a furniture 
upholstery pad of particular construction. In denying pat- 
entability, the Court of Appeals said (p. 155): 


“The pad of the patent in suit is constructed in 
exactly the same way that pads of fibres other than 
sisal had been made for many years. The better article 
derived from the use of sisal was not the result of any 
new contrivance or process described by the patent. 
It was due alone to the fact that the peculiar proper- 
ties and characteristics of sisal rendered it superior for 
padding purposes in upholstery,—a fact which had 
long been widely known and understood. The mere 
adaptation of sisal to the particular manufacture could 
not, therefore, be the subject of a patent. Hotchkiss 
v. Greenwood, supra. 
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“We are unable to perceive wherein the patent in 
suit discloses anything more than the substitution of 
sisal for cotton or other fibrous material in the manu- 
facture of upholstery pads.” 


In re Krogman, 223 F. 2d 497 (CCPA) upheld the 
decision of the Patent Office refusing a patent for a filter in 
which a fiber known as “ixtle” was substituted for sisal. 
The Court said (p. 500): 


“The board considered this evidence of improvement, 
acknowledging that ixtle was a superior filter mate- 
rial, but thought that the use of ixtle for this purpose 
was readily suggested by the prior art’s use of sisal as 
a medium for filtration. The fact that on trial ixtle 
proved to be better than sisal was not, in the Board’s 
opinion, controlling on the question of patentability 
since the physical similarities between the two fibers 
were such as to lead one skilled in the art to believe 
that ixtle was equally as good as sisal for filtration, 
and appellant’s use of ixtle was not contrary to the 
teachings of the prior art. In this light, the board 
thought our holding in the case of In re Rudolph 
Wietzel and Wilhelm Michael, 17 C. C. P. A. (Pat- 
ents) 1079, 39 F. 2d 669, 5 USPQ 177, 179, was of 
general application. We there said, ‘where there is 
no real reason to suppose that the result would not be 
produced, there is no invention in trying it and find- 
ing out that the process is successful.’ ” 

In General Foods Corp. v. Triangle Mfg. Co., 253 F. 
2d 227 (C. A. 7), a patent granted for the substitution 
of saran plastic filaments for copper wire in a cleaning 
pad was held invalid. The Court said (p. 557): 

“* * * the Cameron patent in suit discloses nothing 
more nor less than the substitution of one material for 
another. The purpose, shape, structure and mode of 


use of the device of the Cameron patent are, for all 
practicable purposes, the same as the prior devices, 
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the principal and almost sole difference being in the 
substituted material * * * no exceptional imaginative 
talent was exhibited by Cameron by merely recog- 
nizing the suitability for use of a ribbon-like plastic 
filament in place of a ribbon-like metallic filament. 
Also, that the alleged wider range of uses of the 
plastic pad were a foreseeable consequence of the 
selection of the particular plastic mentioned in the 
patent.” 


The Court of Appeals also found it to be significant 
‘that in spite of “extensive sales” the patented device had 
not rendered the use of steel wool and copper mesh obso- 
lete, saying (p. 558): 

“ck * * Moreover, the two cleaning pads or aids upon 
which Cameron avowedly sought to improve, namely, 
the steel wool pad and the knitted metallic copper 
mesh pad, are still extensively sold and used and have 
not been displaced or replaced by the device of the 
patent in suit.” 


In United Merchants and Manufacturers, Inc., v. Sid- 

‘ney Blumenthal & Co., 156 F. Supp. 865 (D. C. Rhode 

'Island), the patent covered the substitution of a continu- 

ous filament of nylon as the core portion of a composite 

‘ yarn, for a similar filament of cotton, rayon or silk, when 

i the nylon became commercially available. In holding the 
patent invalid the Court said (p. 867): 


“Ordinarily the substitution of a modern material 
for other materials does not amount to invention and 
does not meet the test of patentability. United States 
Appliance Corp. v. Beauty Shop Supply Co., 9 Cir., 
121 F. 2d 149; Fowler v. Honorbilt Products, 3 Cir., 
131 F. 2d 153; Lincoln Stores v. Nashua Mfg. Co., 1 
Cir., 157 F. 2d 154; Martin v. Wyeth, Inc., 4 Cir., 193 
F. 2d 58; Pollard v. American Phenolic Corp., 4 Cir., 
219 F. 2d 360; George P. Converse & Co. v. Pollaroid 
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Corporation, 1 Cir., 242 F. 2d 116; B. F. Goodrich 
Company v. United States Rubber Co., 4 Cir., 244 
F. 2d 468.” 


The Presumption of Validity of the Patent Has Been Over- 
come By New Facts Presented in This Case 


“The evidence in the present record contradicts the 
testimony in the 4915 suit and would not support the 
holdings and findings made in that suit that glass cord 
was pronounced unworkable for roofing mops by the 
manufacturer of that material and that the roofing 
mop composed of glass fiber strands has been uni- 
versally adopted by the roofing industry and had 
rendered the old cotton mop obsolete. Additional evi- 
dence in the present record presented on behalf of 
defendant was not before the Court in the 4915 suit.” 
(Finding 17, JA 187.)* 


Our position with respect to the evidence in this rec- 
ord of misrepresented facts presented in the 4915 suit is 
that regardless of the fraud issue, such evidence is perti- 
nent to the defense of invalidity of the patent and, particu- 
larly, in negativing the presumption of validity arising 
from its grant. In other words, where the tribunal holds 
claims to be patentable on the basis of assumed facts now 
shown to be unfounded, such finding of patentability car- 
ries no weight in a subsequent proceeding. On this basis 
appellant’s whole argument on the presumption of validity 
of the patent must fail. 


* As a conclusion of law, the lower Court stated (JA 191): 


“8. The presumption of validity of a patent is no stronger 
than the facts upon which the presumption is founded. Where 
facts relied upon in connection with the grant of a patent are 
shown to have been erroneous or unsupported, or are contra- 
dicted by other facts, the patent cannot be accorded its usual 
presumption of validity. 
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We take this position realizing that this Court has 
found that the evidence of fraud was not sufficient to meet 
the required standard on the question before it—unen- 
forceability of the patent for that reason. However, this 
does not preclude us from relying on the new evidence to 
rebut the “facts” presented and relied upon so heavily in 
the proceeding before Judge McLaughlin. Accepting this 
Court’s holding, as we must, that the record does not 
support such fraud in the 4915 proceeding as would render 
the patent unenforceable, this only means that appellee 
has failed to prove scienter on the part of the plaintiff in 
testifying and making representations now shown to be 
untrue. But scienter is immaterial to a consideration of 
new evidence to show misrepresentations, however inno- 
cent, in the earlier proceeding and to show affirmatively 
facts not of record there. This is particularly true because 
appellant is now relying heavily on the finding of pat- 
entability by Judge McLaughlin and has devoted many 
pages of its brief to that proposition. 


In Vischer Products Co. v. National Pressure Cooker 
Co., 71 F. Supp. 973 (D. C. Wis.), the Court said (p. 976): 


“Plaintiff relies much upon the presumption of 
validity. However, the presumption is no stronger 
than the facts upon which it is founded. The facts do 
not support this claimed presumption. The Examiner 
in the Patent Office rejected all of Vischer’s claims as 
holding no invention over Weil, Carlsson and Nelson. 
Representations of fact were made to the Board of 
Appeals that are not found in this record. * * *” * 


* Misrepresentations in procuring the grant of the patent 
destroys its presumption of validity. Floridin Company v. Atta- 
pulgus, 35 F. Supp. 810 (D. C. Del.). The presumption of 
validity upon which appellant relies has been recently held by 
this Court to be “hardly more than a procedural device to 


(Continued on next page.) 
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In the 4915 proceeding the Court found as a fact that: 


“The spun glass roofing mop has been universally 
adopted by the roofing industry and has rendered the 
old cotton mop obsolete.”* 

In the present case the Court below found with re- 
spect to the above quoted finding: 

“In the present action it was conclusively established 
that the representations made to the Court as out- 
lined above and which were the basis of the Court’s 
Finding of Fact No. 6 in the 4915 proceeding were 
untrue.” (Finding 12, JA 186.) 

This latter finding is fully supported by the uncon- 
troverted testimony of Lundeen based on actual sales 
figures (JA 76-78). 

Mr. Lundeen, Executive Vice President and Sales 
Manager of American Associated Companies testified as to 
records for the year 1953 showing sales of cotton and glass 
roofing mops computed in pounds of those materials as 
follows (JA 76-77): 


Cotton Glass Percent of Glass 
1,423,557 6,973 Less than % of 1% 


Lundeen translated those figures into the number of 
roofing mops the pounds of material represented, which 
gave (JA 77): 


Cotton Roofing Mops Glass Roofing Mops Percentage 
700,000 1,400 0.2% 


(Continued from preceding page.) 

establish a prima facie case” (Rothe v. Ford Motor, 102 App. 
D. C. 331, 253 F. 2d 353). Whatever effect this presumption 
may have to establish a prima facie case, it cannot survive in 
the face of the new evidence, discussed above and in this section 
of the brief. 

* Finding 6 in the 4915 suit; Finding 11 in the present suit 
(JA 186). 
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In the year 1956 (the latest year for which figures 
were available) American Associated Companies sold 
790,000 cotton roofing mops and 3,000 glass mops—four 
glass mops to every one thousand cotton mops or less than 
one-half of one percent (JA 76).* 

The other reason which impelled the Court in the 
4915 proceeding to reverse the Patent Office Board on the 
question of patentability was the showing in the record 
there that the substitution (glass for cotton) “was pro- 
nounced unworkable by the manufacturer of the substitute 
material, namely glass fiber cords * * *” (JA 163) .** 
This finding was predicated solely upon the testimony of 
Lower and Hatz in that proceeding. Morris, the salesman 
alleged to have made the statement, was not called to 
testify. 

In the present case Morris testified at the trial. He 
stated that at the time of the visit by Lower and Hatz he 
had been employed by appellee as a salesman for less than 
three years (JA 91); that at that time he “had no idea of a 
roofing mop, I didn’t even know how it was used” (JA 
92). His testimony as to the substance of the short con- 


*See Finding 13 (JA 186): 

“The defendant in this action established by competent and 
convincing testimony regarding sales by the largest company 
in the business that in the year 1953 the sales of cotton and 
glass roofing mops, computed in pounds of those materials, indi- 
cated that sales of glass mops amounted to less than one-half 
of one percent of the total sales. Computed in number of roofing 
mops sold, the sales of glass roofing mops as compared with 
cotton roofing mops amounted to approximately two-tenths of 
one percent. It was further established that in 1956, three years 
after the 4915 proceeding, the sales of glass mops by this particu- 
lar company were less than one-half of one percent of the 
total sales of glass and cotton mops. The testimony further 
indicates that the over-all figures for the entire industry would 
probably show an even smaller sale of glass.” 

** In the present proceeding the lower Court found that the 
evidence contradicts the testimony upon which that finding was 
based and would not support it (Finding 17, JA 187). 
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versation with Lower and Hatz at the time of the visit is 
that initially he was merely told of their interest in a fiber 
glass product from which they could make a mop; his con- 
ception of a mop was a dry mop for which he did not feel 
that fiber glass would be satisfactory; when informed about 
a roofing mop and how it was used to apply hot asphalt to 
a roof he told them it was reasonable to suppose that a 
glass material might have some success; that he gave them 
a quantity of a suitable material to try out; that he did 
not say that the material would not work for a roofing mop 
(JA 91, 92).* 

Thus, there is substantial evidence in this case, as 
found by the Court below, which contradicts the alleged 
“new facts” in the 4915 proceeding and which, in our sub- 
mission, if presented there would have resulted in an af- 
firmance of the findings of lack of invention by the Patent 
Office tribunals. 


POINT I—NONINFRINGEMENT 


Even if the Patent Were Valid, The Acts of Appellee 
Would Not Constitute Infringement 


“Defendant manufactures and sells basic glass fiber 
textile products in the form of yarn or cord. The yarn 
or cord of defendant’s manufacture which may be im- 
ployed by plaintiff and others not connected with de- 
fendant in the fabrication of roofing mops, was de- 
veloped and marketed by defendant prior to the date 
of the alleged invention of the patent in suit. Such 
material was and is a staple article or commodity of 
commerce and is substantially and extensively used 
in the fabrication of textile products other than roof- 
ing mops.” (Finding 31, JA 189, 190.) 


* The substance of this testimony is embodied in Finding 
16 (JA 187). 
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We have set forth in “Appendix A” the specific items 
of appellant’s evidence in this record relating to the alleged 
infringement of the patent, with our comments thereon. 

Appellant’s contention that appellee has developed a 
special yarn for mop making purposes is contradicted both 
by the facts and by the logic of the situation. 

The record shows that the very “continuous fibrous 
glass cord” described in the patent was developed, manu- 
factured and sold by appellee prior to the alleged invention 
by Lower and Hatz (JA 29). There is no pretense that 
Lower and Hatz did more than use this material for a roof- 
ing mop. Therefore, because appellee was first in time 
with the glass yarn of the patent it could not have been 
especially made or adapted for roofing mop purposes.* 

Appellant’s contention that appellee’s so-called 150’s 
ly glass yarn was specially developed for mop making pur- 
poses is contradicted by the record and the findings. That 
material is a staple article of commerce. Fletcher testified 
that this type of glass yarn has the greatest variety of end 
uses of any appellee has produced and that it represents 
about 80% of their volume production; that it was de- 
veloped during the war (JA 54) and used in a great many 
places where the very high temperature characteristic was 
useful. Apart from the fact that this testimony is uncon- 
troverted, what appellant has overlooked is the complete 
absence of any evidence in the record which would estab- 
lish that any material sold by appellee is not suitable and 
sold for a wide variety of uses other than roofing mops. 
The fact is that these continuous textile glass yarns are 


* Appellant’s contention that finding 21 (JA 188) conflicts 
with finding 31 (JA 189) is specious. The former finds that 
the material was commercially available only a short time before 
it was tried by Lower and Hatz; the latter finds that it was and 
is a staple article of commerce. Both are true. 
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as basic as cotton yarns or other textile materials insofar 
as end uses are concerned. 


Sec. 271 of Title 35 U. S. C. defines the acts of in- 
fringement and contributory infringement as— 


(a) “* * * whoever without authority makes, uses 
or sells any patented invention * * *,.” 

The patented invention in this case is a roofing mop. Ap- 
pellee has not made or used roofing mops or sold them 
since issuance of the patent. 

(b) “Whoever activity induces infringement of a 
patent * * *,” 

There are no acts of appellee established by this record 
which disclose an active inducement of infringement. Ap- 
pellee’s advertising of its glass yarn for roofing mops is a 
mere indication of one of the thousands of uses to which 
that material is suited. The words “actively induce in- 
fringement” required that someone shall actually infringe 
as a result of the inducement. There is no evidence that 
anyone was induced to manufacture an infringing roofing 
mop by such advertisements or by any other act of ap- 
pellee. In fact, the only evidence of even the use of glass 
yarn of appellee’s manufacture since issuance of the 
patent shows purchases by Miracle Mop Company, plain- 
tiff’s licensee under the patent, and by Lundeen’s com- 
pany on “milk bottle tubes” where the yarn is wound in 
“one continuous yarn on the spool” (Tr. 149). Yarn so 
packaged “is used by weavers and all types of people using 
glass yarns” (Tr. 148). 

(c) “Whoever sells a component of a patented ma- 
chine, manufacture, * * * constituting, material 
part of the invention, knowing the same to be 
especially adapted for use in an infringement of 


such patent, and not a staple article or commodity 
of commerce suitable for substantial noninfring- 
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ing use, shall be liable as a contributory in- 
fringer.” 

This definition requires that seller of a component 
shall know the same to be especially adapted for use in an 
\infringement, and that such component shall not be a 
staple article or commodity of commerce suitable for sub- 
stantial noninfringing use.* The clauses are conjunctive. 


In Aralac, Inc. v. Hat Corporation of America, 166 F. 
| 2d 286 (C. A. 3), the Court of Appeals held that the sale 
of casein fibers which were used by buyer in infringe- 
iment of a patent would not make the seller liable as a con- 
tributory infringer. The Court said (p. 295): 


“tk * * the sale of an article of commerce of ordinary 
use without relation to any apparatus does not make 
the manufacturer guilty of contributory infringement 
if the buyer later makes use of the article in an in- 
fringing apparatus. Walker on Patents, Dellers Ed., 
Section 508, p. 1768; Duplex Envelope Co. Inc., v. 


Denominational Envelope Co., 4 Cir., 1935, 80 F. 2d 
179, at page 182. ‘“* * * soya bean meal and soya 
bean flour are standard articles of commerce; and be- 
ing such a sale thereof may not be enjoined.’ Charles 
H. Lilly Co. v. I. F. Laucks, Inc., 9 Cir., 1933, 68 F. 2d 
175, at page 188, certiorari denied 293 U. S. 573, 55 
S. Ct. 84, 79 L. Ed. 671. Cf. Miller v. Electro Bleach- 
ing Gas Co., 8 Cir., 1921, 276 F. 379, 382. Cf. Ameri- 
can Safety Razor Corp. v. Frings Bros. Co., 3 Cir., 
1932 62 F. 2d 416; Payne v. Dickinson, 3 Cir., 1940, 
109 F. 2d 52; Autographic Register Co. v. Sturgis 
Register Co., 6 Cir., 1940, 110 F. 2d 883.” 


*In our discussion at the beginning of this section we have 
shown that the materials sold by appellee have a variety of 
different end uses. 
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Acts of Appellee Prior to Issuance of the Patent Could 
Not Constitute Patent Infringement 


At the trial appellant sought to introduce evidence of 
appellee’s activities prior to the issuance of the patent 
(Mar. 16, 1954) in an endeavor to prove infringement. 
The Court sustained our objections on the ground that 
prepatent “infringement” is untenable under the patent 
laws and authorities. 

Infringement derives wholly from statutory law. 
Title 35, U. S. C., Section 271 (a) defines infringement as 
the manufacture, use or sale of “any patented invention, 
within the United States during the term of the patent 
therefor * * *,” 

Furthermore, Title 35, Sec. 287, precludes damages 
for infringement prior to the time the patentee marks the 
patented article with the word “patent,” and the number 
of the patent, or gives notice of infringement, which ob- 
viously cannot be done until the patent issues. 


The law in this regard, predicated on statutes not 
substantively different from the present, was established 
by the Supreme Court over a century ago in Gayler v. 
Wilder, 51 U. S. 477, where the Court by Mr. Chief Justice 
Taney said (p. 493): 


“The inventor of a new and useful improvement cer- 
tainly has no exclusive right to it, until he obtains a 
patent. This right is created by the patent, and no suit 
can be maintained by the inventor against any one 
for using it before the patent is issued.” 

See also Zalkind v. Scheinman, 139 F. 2d 895, 904-5 
(C. A. 2) holding that courts cannot, under the patent 
laws, award damages for alleged acts of “infringement” 
prior to the patent’s issuance. 

Appellant appears to rely heavily in this connection 
on the case of Jones v. Radio Corporation of America, 131 
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-F. Supp. 82. To whatever extent that case may be read as 
‘supporting appellant’s contention, it is clearly contrary to 
the statute and the controlling authorities cited above. 


POINT II—EXCLUDED EVIDENCE 


The Excluded Evidence Is Immaterial to 
Any Issue in This Case 

In several portions of his brief, appellant’s counsel 

| refers to documents and testimony which he claims should 

| have been admitted into evidence at the trial. (E. g., pp. 3, 

7, 11, 13, 30, 43, 57.) Indeed, in a number of places he 

relies upon certain of such items as if they were of record 

' without reference to their not having been admitted in 

, evidence. (See pp. 6, 8, 10, 11, 17, 25, 26, 26-27, 29, 30, 33, 
48-49, 51.) 

These materials were properly excluded—indeed 
some were not even offered at the trial—and they should 
not be considered by this Court.* 

At the outset it is important to realize that all of the 
materials in question relate to alleged conduct of appellee 
and other events during the period before the patent is- 
sued—in most cases 7 or 8 years before issuance. Ap- 

- pellant initially sought to challenge such alleged conduct 
- of appellee by direct allegations in the nature of unfair 
competition (see paragraphs 7-12 of the amended com- 
plaint). After taking the depositions of Messrs. Lower 
| and Hatz, appellee moved for partial summary judgment 
| in respect to those paragraphs. Judge Tamm granted this 
motion, and on January 4, 1956, entered a formal order 
- and judgment dismissing the claims set forth in those para- 
| graphs (JA 25).** This judgment was in all respects a 


*For convenience, the items in question are summarized 
with our comments thereon in Appendix B. 

** Nevertheless, in its present brief appellant makes a num- 
ber of assertions as if those claims had been retained and proven. 
(E.g., see pp. 6, 10, 11, 13, 33, 56.) 
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final judgment under Rule 54(b), F. R. C. P., and appel- 
lant did not see fit to appeal it. 

Having lost on its direct charges against appellee for 
these alleged pre-patent activities, appellant has neverthe- 
less sought ceaselessly to resurrect many of them* under 
other guises. The principal peg on which appellant seem- 
ingly seeks to hang these charges is some sort of theory of 
“prepatent infringement”—a theory which flies in the face 
of the plain terms of the statute, and which is also rejected 
by a host of cases. These authorities are discussed above 
in the preceding section of this brief. 

Appellee submits that this Court should give no con- 
sideration to such purported evidentiary items for the 
following reasons: 

(1) To the extent that such items were ade- 
quately offered at the trial, they were clearly inadmis- 
sible for the purposes offered and were properly ex- 
cluded. Most of such items related to alleged activities 


prior to issuance of the patent, and are not material 
to any alleged infringement.** (See Preceding Sec- 
tion and Appendix B, infra.) 

(2) Several of such items were not even offered 
at the trial, either in haec verba or in sufficient sum- 


*For example, appellant now urges the acceptance of 
evidence relating to:—appellee’s alleged production in 1946 of 
fiber glass yarn designed specially for roofing mops (cf. Brief 
pp. 11, 12, 48, 49; stricken paragraphs 8 and 10 of complaint, 
JA 10); appellee’s alleged manufacture and sale, starting in 1946, 
of mops, and of mop yarn cut to length (cf. Brief pp. 11, 12, 
25, 49; stricken paragraphs 10-12, JA 10, 11); appellee’s ad- 
vertisements, starting in 1946, of the special suitability of its 
yarn for roofing mops (Cf. Brief pp. 8, 12, 30, 49; stricken para- 
graph 10, JA 11); appellee’s 1948 instructions on assembling 
mops (cf. Brief pp. 27, 49, 51; stricken paragraph 12, JA 11). 

** One item, the so-called Rowley application, was held in- 
admissible on the question of validity (JA 160-162). This was 
clearly correct. (See Appendix B, infra.) 
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mary to inform the trial court of their alleged signifi- 
cance. (See Appendix B infra.) This fatal defect was 
not curable by appellant’s last-minute device of a mo- 
tion under Rule 43(c) F. R. C. P. 


(3) In any event, the significance (if any) of 
such items should not be appraised on this appeal 
without the further explanatory or rebuttal evidence 
that appellee would have offered had any of such 
items been admitted in evidence at the trial. (See 
Appendix B.) 


CONCLUSION 
The judgment of the lower Court dismissing the com- 
plaint should be affirmed. The findings of invalidity and 
noninfringement upon which the judgment was predicated 
are supported by substantial evidence and are not errone- 
ous. 


Respectfully submitted, 


Lioyp SyMINGTON 
Fowter, Leva, Hawes & SyMINGTON 
1701 K Street, Northwest 
Washington 6, D. C. 
Attorney for Appellee 
Of Counsel: 
Cart F. SCHAFFER 


805 National Bank Bldg. 
Toledo 4, Ohio 
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APPENDIX A 

Comments on Particular Items of Evidence in the Record 

Upon Which Appellant Bases Its Charge of Infringe- 

ment by Appellee 

1. Weaver deposition testimony that he manufactured 
mops during the period 1953-1955 and that he shipped a 
few mops to sales offices of appellee (JA 40-41). 


Nore: This testimony was given from memory 
long after the alleged event; it is not supported by a 
single record showing any such transaction and, more 
important, there is no date given when the alleged 
shipments occurred. The patent issued March 16, 
1954. The period that Weaver testified about began 
in 1953, and if he ever shipped mops to appellee it 
may have been prior to issuance of the patent. The 
burden to prove infringement is not met by such 
speculative memory testimony. 


2. Hatz deposition testimony that he visited the office 
of appellee in the District of Columbia and was told by 
one Carpenter that he would be very happy to take his 
order for glass roofing mops (JA 44-45). 

Nore: There is no evidence that Carpenter sold 
anything to Hatz, what make of mop he “would be 
happy to take his order for” or how or from whom he 
intended to buy them, pay for them or deliver them. 


3. The purchase by Hatz of a mop from Harry L. 
Clarke which mop was sold to Clarke by appellee. 

Norte: This is a “Fyrepel” mop, not made by ap- 
pellee. There is no proof in the record that appellee 
sold this or any other mop to Clarke after the issu- 
ance of the patent. Clarke was in court under sub- 
poena by plaintiff but was not called to testify. Appel- 
lant’s counsel is aware that Clarke purchased the par- 
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ticular mop in question in 1953 (prior to the issuance 
of the patent) as shown by the Clarke deposition 
which he took and the exhibits referred to therein. 


4. Exhibit P-16—Circular entitled “How to Assemble 
a Fiberglas Roofing Mop.” 

Nove: This circular is dated June, 1948. It was 
objected to by counsel for appellee as not constituting 
proof of infringement and the objection was sustained 
(JA 46). Later it was received in evidence during 
appellant’s rebuttal, but its use was limited to a pur- 
pose other than showing infringement (JA 110-113). 


5. Exhibit P-12 and 12-A, a package of mop yarn put 
out by appellee with instructions. 

Nore: There is no evidence as to when this 
package was made or sold. It was referred to by 
Lower on direct and cross (JA 36, 37; Tr. 47-48). It 
was not purchased by Lower. He did not know 
whether it was secured from appellee’s agent or 
when it was sold by appellee—whether before or 
after issuance of the patent. His testimony is hearsay. 


6. The purchase of glass yarn cut to length by Miracle 
Mop Company as testified to by Lower (JA 37). 


Nore: Miracle Mop Company was a licensee un- 
der the patent in suit (Tr. 6, Ex. P-7). Sales of glass 
yarn to that company could not under any theory 
constitute an infringement of the patent. 


7. Advertisements as follows: 
(a) Washington 1958 telephone directory listing roof- 
ing mops and listing Harry L. Clarke distributor (JA 35) 
Nore: The suit by appellant against Harry L. 
Clarke was dismissed with prejudice. There is no 
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showing that appellant sold any mops to Clarke or to 
anyone else since the issuance of the patent. 


(b) Advertisements in trade publications listing 
Fiberglas yarn for roofing mops (Ex. P-13), 


Note: These advertisements do not prove manu- 
facture, use or sale of mops covered by the patent or 
that anyone was induced thereby to infringe the pat- 
ent. 


APPENDIX B 
Particular Items of Excluded Evidence 
(See Point III, supra) 

There are set forth below in summary from various 
items which appellant contends should have been admitted 
into evidence at the trial, and appellee’s comments there- 
on. It should be noted again that the items relate almost 
entirely to a period several years before issuance of the 
patent (which appellee submits,* and the trial court held, 
makes them immaterial and irrelevant to the issue of al- 
leged infringement); that in any event some items on the 
issue of alleged infringement were presented during re- 
buttal, after completion of appellant’s main case, and were 
not timely (see JA 46); that as to several of the items, ap- 
pellant failed to make the required offer of proof at the 
trial; ** and that appellant’s attempts to overcome such 


*See Point II, supra. 
** See Sorrels v. Alexander, 142 F. 2d 769 (C.A.D.C., 1944); 
U.S. v. Lowrie, 246 F. 2d 472, 475 (C.A. 4th, 1957). 
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failure by presenting the items under Rule 43(c) after the 
trial court’s judgment (see JA 199-220), were too late. 
The following discussion of the items in question is 
set forth under four sub-headings as follows: 

(a) Offer of proof (if any) at the trial. 

(b) Asserted grounds for admissibility (if any) 
at the trial. 

(c) Further grounds or arguments asserted by 
appellant in this appeal. 

(d) Appellee’s explanation or rebuttal (in event 
any item had been admitted). 


(1) Rowley Deposition 
(See Appellant’s Brief, pp. 11, 26, 51; JA 200-201) 

(a) Offer of proof. (i) The portion of this deposition 
to the effect that appellee set up distributors for the sole 
purpose of selling mop yarn to roofers (p. 18, JA 200), 
was offered and stricken by the trial court (JA 42-43). 
(ii) The portion of this deposition (p. 20, JA 200-201) to 
the effect that appellee developed a yarn for roofing mops 
and marketed it as such (presumably bearing on the issue 
of alleged infringement), was never offered by appellant 
at the trial. Indeed, after reading from pages 3 and 18 of 
this deposition as part of his main case (which, appellant’s 
counsel stated, was his complete case on the issue of al- 
leged infringement—see JA 46), appellant’s counsel 
stated: “That is all I care to read from Mr. Rowley’s depo- 
sition.” (JA 42.) Its assertion in appellant’s motion under 
Rule 43(c) after judgment (JA 201) was clearly too late. 

(b) As to item (i) above, appellant asserted it showed 
a general pattern starting in 1946 continuing to the present. 
Motion to strike granted by trial court on ground that 
events in 1946 were not relevant to alleged infringement 
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of appellant’s patent issued in 1954. (JA 43; cf. JA 34.) 
This ruling is clearly correct (see supra, Point II). Item 
(ii) above was never offered, as already indicated. 

(c) In its brief, appellant asserted item (i) as show- 
ing “aggravated infringement” (see p. 51). 

(d) Should either of these items be deemed admis- 
sible, appellee would offer evidence showing that Rowley 
could not speak for appellee in these respects and that the 
actual facts were not as stated by him. 


(2) Hatz Deposition 
(See Appellant’s Brief, p. 11; JA 201-205) 

(a) Offer of proof. There are several subjects cov- 
ered in the portions designated in JA 201-205, ie., (i) 
acquisitions of glass fiber electrical tying cord by Lower 
and Hatz in 1945-46; (ii) assertion that appellee had cut 
off appellant from its source of supply of tying cord for 
mops; (iii) statement to the effect that appellee had no 
mop yarn in December, 1945; (iv) test of mop yarn; (v) 
an alleged visit to Toledo in early 1954 shortly before is- 
suance of the patent; (vi) the purpose of said visit and 
alleged statements by Mr. Staelin. Items (i) and (v) were 
offered in part at the trial and excluded (JA 95-96, 119- 
120). Item (iii) is already in evidence (JA 118-119). 
Items (ii), (iii) and (vi) were never offered at the trial. 

(b) As to item (i), appellant urged its admissibility as 
background for alleged active inducement of infringement 
by appellee starting in 1946; the trial court properly ruled 
that such alleged active inducement could not relate back 
to 1946 (JA 95-96). Furthermore, this was offered on re- 
buttal after appellant’s counsel had stated unequivocally 
that he had completed his case on the issue of alleged in- 
fringement (see JA 46). As to item (v), appellant’s ccun- 
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‘sel could give no grounds except that it “goes to the ques- 
ition of infringement” (JA 120). Here again the trial court 
was clearly correct in excluding evidence as to alleged 
“prepatent infringement.” 


(c) Appellant makes no specific attempt in its brief to 
show why this Hatz deposition testimony should be ad- 
missible, and there seems to be only one reference therein 
to its subject matter (cf. p. 11). 


(3) Staelin Letter, March 8, 1947 
(See Appellant’s Brief, pp. 11-12, 48, 49; JA 206, 207) 

(a) This letter was identified, but appellant’s counsel 
‘made no attempt to summarize its contents or otherwise 
' describe its alleged significance to the trial court (see JA 
46). This would not seem to amount to an adequate offer 

| of proof under the authorities mentioned above. 
(b) No grounds for its admissibility were stated by 


' appellant, and it was excluded by the trial court upon ob- 
jection based upon its date (JA 46). 


(c) Appellant now seems to be asserting its admissi- 
bility to show (i) that OCF had “cut off” appellant’s li- 
censee’s supply of glass fiber cord (see Brief, pp. 11-12) *, 
and (ii) that OCF makes a roofing mop yarn designed for 
- roofing purposes** (see Brief, pp. 12, 13, 48-49). Regard- 
less of any possible substance in such allegations, appel- 


*Tt would seem that any issue as to this allegation was 
removed from the case by Judge Tamm’s summary judgment 
dismissing paragraphs 7-12 of the complaint (JA 25). 

** The trial court found on the evidence before it that ap- 
pellee’s yarn was a staple article of commerce and had many 
uses in addition to use for roofing mops (Finding 31, JA 189-190). 
Contrary to appellant’s assertion (Brief, p. 13), the trial court 
did not refuse to admit or consider evidence to the contrary. The 
ro is, caypelants counsel never offered any such evidence at 

e trial. 
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lant’s counsel failed to make them at the trial and should 
not at this late date be permitted to correct these de- 
ficiencies or to re-try his case. 

(d) Even if this letter had been offered (and, argu- 
endo, properly admitted) for the purpose of item (i) above, 
appellee would have offered evidence to show that the 
material was available through its authorized distributor 
and appellee’s offer to make direct sales after having re- 
ceived full information on the situation. 


(4) Morris Letter, Dec. 9, 1947 
(See Appellant’s Brief, p. 25; JA 205-6, 208) 

(a) This letter was never offered as such at the trial. 
Appellant’s counsel touched upon its subject matter in a 
question to Morris on cross-examination, but never at- 
tempted to identify the letter or describe its contents to the 
court (see JA 94). 

(b) In answer to the trial court’s question as to the 
materiality of this subject matter, appellant’s counsel ap- 
parently wished to use it to contradict Morris’ testimony; 
but counsel did not specify how or why this item would 
tend to show such contradiction. The court’s basis for ex- 
cluding the subject matter, upon objection, was that it re- 
lated back to 1946 and to an issue that was no longer in 
the case (JA 94). 

(c) Inhis brief, appellant’s counsel refers to this letter 
as if it were in evidence, but makes no attempt to show 
why it should be admissible (see Brief, p. 25). 


(5) Instructions on Assembling Roofing Mop, 1948 
(See Appellant’s Brief, pp. 27, 49, 51; JA 35-36, 111-113) 
(a), (b) This was offered and, upon objection, ex- 
cluded by reason of its date as immaterial to any question 
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of infringement (JA 35-36). Subsequently, it was admitted 
over objection for the limited purpose of purportedly tend- 
ing to justify the misrepresentations of Lower and Hatz in 
the 4915 suit (JA 111-113). 


(c) In its brief, appellant for the first time seems to 
assert the admissibility of this item to show that appellee’s 
yarn is not a staple product but allegedly specially designed 

| for roofing mops (see Brief, p. 49).* This assertion, which 

"purports to contradict Finding 31 (JA 189-190; see com- 

' ments on Staelin letter, item (3) (c) (ii) above), comes 
much too late. 


(6) Advertisements, 1946-1948 
"(See Appellant’s Brief, pp. 8, 12-13, 27, 29, 30, 49; JA 
213-219) 


(a) These were offered as a group, but without any 
description thereof, or attempt to describe them (JA 34). 


(b) Appellant’s counsel urged their admissibility to 
show (i) alleged build-up of infringement, (ii) alleged 
pattern of active inducement, and (iii) defense against 
| charge of misrepresentation. On points (i) and (ii), ob- 
jection as to immateriality was made, and sustained by 
the trial court, on account of their date (JA 34). The last 
- three of these advertisements were subsequently admitted 
- for the limited purpose of point (iii) (see JA 116-117). 


(c) In its brief, the admissibility of certain of these 
| items is also asserted for the first time to show that ap- 
pellee’s yarn is allegedly specially designed for roofing 

mops (see Brief, p. 49; cf. comments on Staelin letter, item 
(8) (c) (ii) above). They were not offered for this pur- 
pose at the trial. 


* This item is also urged to show “aggravated infringement” 
(see Brief, p. 51). 
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(7) Rowley Application for Patent, 1946 
(See Appellant’s Brief, pp. 11, 13, 17, 26, 29, 45; JA 200, 
201, 239) 

(a) Never offered as such; appellant merely referred 
generally to the subject matter as referred to in Rowley’s 
deposition testimony (JA 160). 

(b) Appellant asserted this subject matter should be 
admissible to show that, in appellee’s view, the idea of a 
glass fiber roofing mop was not obvious in 1946 and con- 
stituted invention. Even when confronted by the contrary 
doctrine of Haughey v. Lee, 151 U. S. 281, 285,* appel- 
lant’s counsel acknowledged in open court that he felt this 
item should be admissible in effect to estop appellee from 
asserting invalidity of the Lower and Hatz patent. Appel- 
lee’s objection was sustained (see JA 160-162). 

(c) In its brief, appellant states this was offered at 
the trial to establish appellee’s previous inconsistent views 
on the question of patentability (see p. 45). 

(d) Should this application be deemed admissible, ap- 
pellee would offer evidence showing that it was unsuccess- 
ful and was denied by the Patent Office; that it was filed 
without a patent search and without knowledge of prior 
art subsequently found to exist; that upon rejection for 
lack of invention by the Patent Office Examiner the appli- 
cation was deliberately abandoned. 


*See also: Paramount Publix Corp. v. American Tri-ergon 
Corp., 294 U. S. 464, 477; Kellogg Co. v. Michigan Bell Co., 99 
F. 2d 203, 205 (C. A. 6); Fowler v. Honorbilt, 131 F. 2d 153, 156 
(C. A. 3). The two decisions cited by appellant (Brief, p. 45) do 
not detract from this doctrine. In Crowder v. Armour, 105 F. 2d 
232, 236 (C. A. 7) an earlier patent of appellee was involved. In 
the decision in Cover v. Chicago Eye Shield Co., 111 F. 2d 854, 
859 (C. A. 7) there is nothing to show whether the Court was 
dealing with an application or an issued patent nor was the 
question of admissibility of a patent application discussed or 
decided by the Court. 
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SUMMARY OF ARGUMENT 
I 


Invalidity 


The patent in suit is presumptively valid. 


There are no new facts in the case warranting the destruction of 
| 


validity of the patent. Such alleged "new facts" are ihe same facts on 
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which the Court below (McGarraughy, Judge) based its finding of fraud in 
the procurement of the patent in suit. This Court has heretofore reversed 
the lower Court onthe question of fraud. Thus the lower Court not only 
reversed Judge McLaughlin's decision in the old 4915 suit but also has 

in effect now reversed this Court by destroying the statutory presumption 
of validity because of alleged "untrue" and "false" statements, i.e., fraud 
(Finding 12). And there is no authority of law for invalidating a patent 


on the ground of fraud. Fraud is not a defense in an infringement suit. 


Appellee raises a false issue by saying the invention in suit involves 
merely the substitution of material whereas the invention consists entirely 
of the discovery of a new use for flexible glass yarns. 


The exhibition of the properties of a material such as glass ina 
new use is not determinative of the question of invention. When a tangible 
thing, such as glass yarn, is employed for any use, the properties of the 
thing so employed are necessarily exhibited in the place of employment. 
Nothing is capable of beneficial use unless it possesses properties render- 
ing it fit for the use. Invention in such circumstances lies in the discovery 


of the new use wherein the desirable properties can be utilized. 


Appellee raises another false issue by alleging that Lower and 
Hatz claimed to have discovered the lubricating qualities of molten 
asphaltum. They made no such claim. They merely observed and offered 
as a scientific explanation of the success of their mop that in use the hot 
asphaltum kept the glass yarns separated and lubricated them whereby 
glass would not rub on glass and destroy itself. 


The invention in suit was not obvious at the time Lower and Hatz 
made the same as evidenced, among other things, by the fact that appel- 
lee's great research laboratories failed to make the discovery. 


There was a proper setting for the invention at the time Lower and 
Hatz made their discovery because glass yarns were then and earlier 
available and widely distributed, as admitted by appellee time and time 


3 | 

again. In fact, in the same breath that appellee argues lack of proper 

setting because of the alleged newness of the material employed, its 

counsel says that such material was at the time Lower and Hatz made 
| 

their invention "a staple article of commerce" (see appellee's brief, 


pp. 8, 9). 


Appellee denies the existence of the statute making an aider and 
abettor of infringement a contributory infringer. Under the appropriate 
statute, it is contended that we are entitled to triple damages and 
reasonable attorney fees. | 


pant 
The Excluded Evidence 


The infringing acts of appellee prior to the grant of the patent in 
suit and its admissions with respect to the novelty and utility of the 
patent prior to such date are admissible both with respect to the validity 
of the patent and infringement. Admissions against interest are always 
admissible. | 


ARGUMENT 


I 
PRELIMINARY STATEMENT 


As will appear, appellee treats as nonexistent practically all of 


the unquestioned documentary evidence establishing validity and infringe- 
ment of the patent in suit; substitutes issues; makes no attempt to discuss 
the numerous authorities cited by us in support of the patent and as estab- 
lishing infringement; fails to connect its arguments and contentions with 

the sixteen errors complained of in the order and as set forth in the point 
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headings of our main brief, and seemingly relies upon many of the Lower 
Court’s erroneous Findings and Conclusions as being self-supporting while 
at the same time overlooking others. 


To facilitate consideration of the issues involved, we will follow the 
captions as modified by us contained in appellee's brief (O-C B) and 
endeavor to correlate them with the errors complained of in our main 
brief (App. B). 


I 
INVALIDITY - OBVIOUSNESS (O-C B, 10) 


Appellee begins its argument with a misstatement of fact. Appellant 
did not ignore the evidence upon which the Court below predicated its find- 
ing with respect to obviousness, as evidenced by pages 16-33 of our main 
brief. If the invention was obvious at the time Lower and Hatz made the 
same, it was not obvious to appellee's research department. At the time 
Lower and Hatz made their invention and at the present time, the appellee 
maintained a great research department, a large part of which was devoted 
to finding new uses for glass fibers, and it did not make the Lower and 
Hatz discovery. Evidence of this is found in appellee's own exhibit (DX 1 - 
JA 328) which contains an article prepared by members of the staff of the 
Research Laboratories of the appellee in which it is stated that the re- 
search " * * * Activities are organized in ten major divisions under the 


general supervision of Dr. A. W. Davison, director of research, * * *" 
and that "Four of the major divisions are concerned with pure research 
in glass, chemistry, chemical engineering, physics and metallurgy. 
Activities of the other six divisions are devoted to the application of re- 
search toprocesses and products." This was published in the May, 1944 
edition of Modern Plastics. 


Also, in appellee's DX 1 - JA 319, January, 1943, is found the 
following: 
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"New uses for Fiberglas are discovered with frequency, and the 
research laboratories of Owens- -Corning Fiberglas Corporation conduct 
a constant program of search and development." 


Further, the deposition of Mr. Jack H. Waggoner, who held the 
position of general process control manager of the appellee, from 1944 
to 1946, was taken (JA 156-159). Mr. Waggoner testified, in speaking of 
the period from 1944 to 1946, that the appellee had always maintained a 
very extensive research department, employing a minimum} of 400 anda 
maximum of 700 people; that from 8 to 10 per cent of them were engaged 


in research looking to the discovery of new uses for fiberglas, and that 
he had no knowledge of the use of fiberglas yarns in the making of mops 
before 1946, 


Appellee now has hindsight knowledge with respect to obviousness. 


Also, in its heading, appellee makes a false assumption, relying as 
authority on erroneous Finding 18 of the Court below. The invention in 
suit consists of the discovery of a new use for glass fibers - not the mere 
substitution of materials (see App. B 21). 


Under this heading, appellee makes four numbered arguments: 


First, appellee would destroy the presumption of validiy of the 
patent in suit (discussed on pages 13-15 of our main brief) on the ground 
that new facts have been presented which were not before Judge McLaugh- 
lin in the old 4915 suit and refers to pages 29-33 of its brief, the alleged 
new facts being a repetition of the findings of misrepresentation and fraud 
which necessitated our previous appeal to this Court (Civil No. 14,730). 
We have amply dealt with this matter commencing on page 39 of our main 
brief, but call attention to the fact that present erroneous Finding 12 
(JA 186) emphasizes that "untrue" and "false" statements were made, 
and the Finding is identical with old Finding 12 (JA 176). Apparently, 
appellee deems this second finding of fraud a "new fact" sa was not 
before the District Court in the old 4915 suit. 
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If this Court desires to go into the question of alleged misrepresent- 
ation or fraud again, we would invite attention to and will rely upon our 
old brief on appeal which has been made of record by permission of this 
Court. In that brief we took and now take the position that no misrepresent- 
ation was made and, further, that misrepresentation or fraud even if 


present cannot be pleaded to invalidate a patent by destroying its presump- 
tion of validity. It may be pleaded under the relevant statute only to secure 
dismissal of the suit. 


The decisions, Vischer Products Co. v. National Pressure Cooker 
Co., 71 F.Supp. 973, and Floridian Co. v. Attapulgus, 35 F.Supp. 810, cited 
by appellee (O-C B, 30), are readily distinguishable from the case at bar. 
The Vischer case was decided under the old statute which, as held therein, 
did not permit of the patenting of a new use. The 1952 Patent Act does so 
provide in express terms and, therefore, the Vischer case is clearly in- 


applicable. 


The Floridian case held that there was no presumption of validity 
where a single prior art patent revealed the identical invention disclosed 
by the patent in suit. No such parallel situation is alleged to exist in the 
case at bar. 


Second, still grasping at straws, appellee misstates another fact. 
Appellee says (O-C B,10) that appellant "seeks to revive the issue of 
unfair competition * * * "and that "This is an attempt under the avowed 
purpose of showing infringement of the patent prior to the date of issuance”. 
In the footnote on page 11 of appellee's brief, it is stated "This is clear 
from appellant's own statement under Summary of Argument (p. 6)". Not 
so. 


Lower and Hatz revealed their invention to appellee through its 
employee Morris before they filed their application for patent, and 
Morris admits that they did (JA 93). Because they themselves made 
public their discovery, it was found, properly, by the lower Court that 
their claim for damages for violation of a trade secret imparted in 
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confidence could not be sustained. It's tortured logic to argue that because 
it was found that appellant could not sustain their claim of violation of a 
trade secret, their use of documentary and other evidence relating to the 
validity and infringement of the patent in suit constitutes an attempt to 
revive the issue of trade secret, particularly when such evidence has 
nothing to do with the secret. It seems to us that this speciovis argument 
is a maneuver to detract attention from appellee's attempt to have this 
Court try the question of fraud again. | 
The Summary of Argument referred to merely states that appellee 
confiscated the invention in suit, and the record is replete with evidence 


of such confiscation. 


The confiscation and adoption by appellee of the invention in suit 
is relevant both to the question of validity as well as infringement (see 
App. B,33). 


Third, appellee makes another misstatement of fact by, saying that 
“appellant contends for invention in a substitution of material yi con 
Not so. As clearly set forth on page 21 of our main brief, the invention 
in suit consists of the discovery of a new use for glass fibers. Insofar 


as substitution of materials is concerned, the rule in this circuit as 


| 
applied in the circumstances of the case at bar is announced ‘in Levin v. 
Coe, 76 App. D.C. 347; 132 F.2d 589. 


Fourth, appellee contends that the patented mop achieves no startling 
or unexpected advantages. This contention is believed to relate to errone- 
ous Findings 27, 28 and Conclusions 2, 3,6,10. In its effort to justify such 
Findings and Conclusions, appellee sweeps under the carpet the fulsome 
praises bestowed upon the invention in suit by its own advertisements 

| 


(see App. B, 22). 


| 
As to appellee's criticism of our referring to the affidavits contained 
in the file wrapper of the patent in suit, which affidavits are authorized by 
Patent Office rule and recognized by the courts, attention is invited to the 
| 
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statement contained in our main brief (App. B, 23-24) and to the additional 
fact that those affidavits were available to appellee at all times. Signifi- 
cantly enough, appellee produced no practical roofer, engineer, dealer 


in building materials or anyone else to contradict a single averment 


————— 


contained in either of them. 


The Properties of Heat Resistance and Strength Which 
Make Glass Fiber Material Suitable for a Roofing Mop 
Were known and Availed of Prior to Lower and Hatz 


{(O-C B, 12). 

It would have been helpful here as elsewhere in its brief if appellee 
had specified what Findings and Conclusions of the lower Court it had in 
mind. Presumably, appellee's remarks are directed, in part at least, to 
erroneous Findings 20, 22, 23 and Conclusions 3 and 7, discussed com- 
mencing on page 18 of our main brief, wherein it is pointed out that it is 
immaterial to the question of invention that the physical and other proper- 
ties of the raw material (glass fibers) used to fabricate the same are 
exhibited therein. Ordinarily, the problem is to find a new use wherein 


such properties can be exhibited. 


Irrelevant to the present discussion, appellee, under the above 
heading,asserts that fibrous glass cord and yarn was a new product 
(O-C B, 12). Thus, appellee refers to Finding 31, which we contend is 
error, as discussed commencing on page 47 of our main brief. Insofar 
as the present suit is concerned, the only new product produced by 


appellee was the 150 1/2 yarn, which appellee admits (App. B, 49) was 


produced specially for mop making purposes after appellee gained knowl- 
edge of the Lower and Hatz invention and as a substitute for the old and 
well known electrical tying cord EC5-8-U. The same thing is admitted 
in the excluded Staelin letter (JA 206), which the Court below refused to 
receive on the ground of irrelevancy. 


When appellee says that Fletcher "gave a long list of examples of 
uses for glass", etc., implying that he furnished a list of seven or eight 
thousand such uses, our answer is that he did no such thing. Fletcher was 
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talking for the most part about textiles or cloth and not about basic 
fibers or yarns. Certainly, if a yarn, whether glass or cotton, is useful 
to make a textile, the uses to which the cloth can be put, such as napkins, 
bandages, sheets or napkins, are not new uses for the yarn. They are all 
the same use (to make cloth). | 


In citing the prior art publications (O-C B, 14), appellee presumably 
is referring to our arguments with respect to the presumption of validity 
(App. B, 14) and to erroneous Findings 25, 26, Concs. 4, 7, 10, discussed 
commencing on page 16 of our main brief, to which attention is invited. 


| 

Lower and Hatz Did Not Discover that Molten Asphaltum 

Would Act as a Lubricant on Glass Fibers. 

Lower and Hatz never pretended that they did. This is a false 
| 


issue (see App. B, 41). 


RE: NECESSARY SETTING FOR THE INVENTION (0-C B, 17) 
Under this heading, appellee does not confine its arguments to the 
subject of the heading. Apparently the appellee refers for the moment 
to erroneous Finding 21 and Conclusion 5, holding that the necessary set- 
ting for the invention is not present. This theme is repeated with Hitler- 
esque regularity, and we will answer it later. For the time being, atten- 
tion is invited to our answer contained on pages 35-36 of our main brief. 


Under this inapplicable heading appellee again raises the false 
issue regarding the nature of the Lower and Hatz discovery discussed 
on pages 21-35 of our main brief. No attempt whatever is made to 
answer the arguments therein contained or to discuss the several 
authorities there relied upon. And it may also be noted that appellee 


failed to mention that it is seeking at this point to justify erroneous 
Findings 21, 27 and 28 and Conclusions 2, 3, 6 and 10. | 
| 

Still departing from the subject, appellee asserts (O-C'B, 20) that 
appellant fails to distinguish "between various types of Fiberglas products". 
We distinguished by referring to appellee's own exhibits and admissions 


(App. B, 37-38). 
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Additionally, appellee finds fault with the attack contained in our 
main brief (p. 35) on Finding 21 (O-C B, 20). This brings us back to 
the main topic, i.e., the alleged lack of proper setting. 


Our contention was, and is, that Findings 21 and 31 are inconsistent 
with and contradict each other (JA 188). Finding 21 holds that there was 
a lack of proper setting for the invention because, as it is said, the raw 
material (glass yarns) entering into the patented mop became available 
for the first time at about the date Lower and Hatz made their invention. 
We say that Finding 31 relates to the same material and holds that such 
material was at that time a staple article of manufacture then in exten- 
sive use. Manifestly, the material can not be both new and old simul- 


taneously. 
More particularly, Finding 31 specifies that — 


"* * * the yarn or cord of defendant's manufacture 
which may be employed by plaintiff and others not con- 
nected with defendant in the fabrication of roofing mops, 
was developed and marketed by defendant prior to the date 
of the alleged invention of the patent in suit. Such material 
was and is a staple article or commodity of commerce and 
is substantially and extensively used in the fabrication of 
textile products other than roofing mops." 
We agree with this finding insofar as the availability of the material 


is concerned for the following reasons: 
1. For the reasons specified on pages 36-38 of our main brief; 


2. Because appellee admits that the glass material was at the time 
Lower and Hatz made their invention a staple article of commerce 
(O-C B, 9); 

3. Because appellee's exhibit DX 1, JA 320, bottom of page, 
expressly states that large quantities of glass fibers and yarns were 
available in 1944; 


4. Because the appellee, on page 22 of its brief, cites Grant Paper 


Box Co. v. Russell Box Co., 151 F.2d 866, for the sole purpose of estab- 
lishing that all Lower and Hatz did was to substitute one old and well 
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known material for another in making their mop. At least, the citation 


of this decision and reliance of appellee on it indicates a lack of faith on 
their part in the argument of lack of proper setting, and 


| 
5. Because on page 21 of its brief the appellee again admits that 
| 

the development of continuous glass yarns started in 1937 — more than 
| 


eight years before the Lower and Hatz invention. 


Appellee is ina dilemma. If our interpretation of Findihg 31 is 
correct, and we think it is, the Finding is in direct conflict with Finding 
21. On the other hand, if our interpretation of Finding 31 be not correct, 
then the Finding means the same thing as Finding 21 and is error for 
the same reasons (App. B, 35). | 


RE: OBVIOUSNESS (O-C B, 22) 
This subject is covered in our main brief (App. B. 16-35). 


aa 


INFRINGEMENT (0-C B, 33) 


The subject of infringement is also sufficiently covered 
main brief (App. B, 46, 50-55). 


Appellee is referring to erroneous Finding 32. Here, again, 
appellee makes no attempt to discuss the controlling authorities relied 
upon by us relating to patent infringement. When appellee says ''There 
are no acts of appellee established by this record which disclose an active 
inducement of infringement (O-C B, 35), appellee denies its own evidence 
as well as the testimony of appellant's witnesses (App. B, 50, 51). 


Contrary to appellee's contention, we do not say that damages for 
infringement as such can be collected for acts done prior to the date of 
the patent, but we do say that acts done prior to the date of the patent 
can be proved to establish the validity of the patent as well as contributory 
infringement. 
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In this case, we contend that the infringing acts were intentional, 
willful and deliberate and that under the statute we are entitled to and 
request this Court to allow us, or direct that we be allowed, triple 
damages for infringement after the date of the patent and reasonable 
attorney fees, especially since under the law we can collect no damages 
for infringement during the more than eight years the application for the 
patent in suit was pending. The pertinent statute reads as follows: 


* * * 


"When the damages are not found by a jury, the court 
shall assess them. In either event the court may increase 
the damages up to three times the amount found or assessed.” 


35 U.S.C. 284. 
* * * 


"The court in exceptional cases may award reasonable at- 

torney fees to the prevailing party”. 35 U.S.C. 285. 

In Bristol Laboratories v. Schenley Laboratories, 117 F.Supp. 67, 
81; 99 USPQ 400, 410 (1953, D.C. Ind.), it was held that — 

""* * * In the event it is hereafter found by the Court that 

the defendant's infringement has been intentional, willful 

and deliberate, plaintiff shall be entitled to treble the 

amount of its damages." 

In that case the patent was upheld on a showing of delay and failure 
of others to produce the invention, commercial success of the invention 
and a showing that defendant followed the teachings of the patent in suit 
and not the disclosure of the prior art. The above factors were also 
held evidence of invention, utility and lack of obviousness of the patentee’s 


disclosure. 


The Bristol Laboratories case was cited with approval in the deci- 


sion of the Court of Appeais for the Ninth Circuit in Coleman Co., Inc. 
v. Holly Mfg. Co., 269 F.2d 660, 122 USPQ 561. 


In the Coleman case, it was held: 
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"The punitive increase in damages and the award of 
attorneys' fees are well supported by the evidence. Coie- 
man was a deliberate tortfeasor. It deliberately pirated 
Holly's major product and infringed Holly's patent . .." 


The Court further said that in an earlier case it had ruled that 
the appellant — 


"has ‘faithfully copied' the appellee's device. Sucha faith- 
ful copying reveals an intentional disregard of appellee's 
patent rights and therefore justifies the District Court's 


crucial Finding in the present case." | 


It should be noted that punitive damages were awarded in spite of 


the fact that defendant's infringement was on advice of counsel. 
mI 


THE EXCLUDED EVIDENCE 


The case was remanded to the Trial Court for “further proceedings" 


and without any specific directions. A hearing was granted.) At the hearing, 
appellant endeavored to have the Court consider evidence offered or of 
record at the original trial and excluded, but the Court declined to do so 

or even to listen to what it was (JA 179-183). However, at the original 

trial the Court did allow appellant a continuing exception to adverse 

rulings (JA 36). | 


| 
The matter of excluded evidence is discussed in our main brief 


(App. B, 43-45) and is reproduced commencing at page 199 of the Joint 
Appendix. Contrary to appellee's statement, no evidence was excluded 


which was not previously offered or of record. 


RE: ROWLEY APPLICATION FOR PATENT 
Appellee says (O-C B, 49) that Haughey v. Lee, 151 U.S. 281, 285, 
is authority holding that the Rowley patent application is not admissible 
to show that the glass fiber mop was not obvious in 1946. We do not so 
construe the decision. The Haughey decision merely holds that the filing 
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of an application for patent for an invention patented by another does not 
estop the applicant in a suit for infringement from denying novelty of the 


invention. 


We have not and do not contend that appellee is estopped from 
denying the validity of the patent in suit, and we were somewhat per- 
plexed as to why the Haughey decision was cited because estoppel has 
been defined as — 

"One who, by words or actions, intentionally or 

carelessly induces another to do or omit an act to his 

detriment, which he would not otherwise have done or 

omitted, is bound by the apparent state of facts which 

he held out"'.' (U.S. 1876) Willis v. Carpenter, Fed. 

Case No. 17,770. See also U. S. v. Lee Wilson & Co., 

214 F.630, 651. 

Manifestly, Rowley, who filed later than Lower and Hatz, did not 
induce them to take out the patent in suit. The Haughey decision is 
clearly inapplicable, the controlling law on the subject being found in 


our main brief (App. B 45). 


CONCLUSION 


Wrapping itself in the flag of patriotism by pointing toits presumably 
profitable war contracts, appellee deludes itself by seeking to justify the 
errors complained of on the preterse that black is white, i.e., that 
appellee's often repeated praise of the invention in suit and multiple 
admissions of the availability at an early date of flexible glass fibers, 
was merely loose talk by its irresponsible advertising department; that, 
irrespective of what is recited in the patent specification and claims, the 
invention in suit is not for a new use for glass fibers but rather relates 
to the lubricating qualities of molten asphaltum, or merely to a substitu- 
tion of materials; that all worthwhile discoveries with respect to flexible 


glass fibers stem from appellee's accomplishments during and after 
World War II (1946) and this regardless of the disclosures of the prior 
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art and the fact that the appellee company is merely a reorganization of 


the Owens-Illinois Glass Company in 1931 (JA 318) which manufactured 
and sold such fibers; that the flagrant aiding and abetting of infringement 
of the patent in suit is praiseworthy and sanctioned by law, the statutes 
and decisions to the contrary notwithstanding; that in the first place 
Judge McLaughlin of the District Court was extremely gullible if not 
wholly ignorant in reversing the decision of the Patent Office Examiner 
(quoted and relied upon by appellee as a model of wisdom and justice, 
O-C B, 3-4) and allowing the patent, and that appellant's efforts to fully 
prove its case are reprehensible. | 

Appellant respectfully submits that each of the points contained in 
its main brief and referred to herein constitutes prejudicial error. Those 
points demonstrate the pattern of appellee's conduct adopted by the Court 


below. It is manifest that error was compounded on error to the point of 
| 
| 


complete prejudice of appellant's case. | 
In a patent infringement suit, it is difficult enough to disprove the 
contentions of a defendant who is peculiarly in possession of the material 
facts and who, as is evident by reading the entire record, sought with 
consummate skill to whitewash and relegate to the background facts pre- 
viously admitted and now deemed odious by it. And the burden becomes 
unbearable when a trial Court completely fails to fulfill its responsibility, 


which is the case now before this Court. ! 


Appellant therefore urges this Court to reverse the judgment 
of the Court below and enter a judgment in its favor and to remand the 
case with the directions that a Master be appointed to assess actual 
damages and when such damages are so assessed that they be tripled, 
and that appellant be allowed reasonable attorney fees. | 


Respectfully submitted, 


CONDER C. HENRY, 
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